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MVE«S OOLLEOTION 



CHARGE OF JUDGE REID. 



To VoLt Grand Jury of Bfatoa county, Ky.» NoTcmber l^li» 1^830. 



Gentlemen of the Grand Jury: 

There is one other law to which I am impelled, by inclination, not lew than 
duty, to ^call yoar attention. It is a law which was pasted by our Legblature, 
long before the exciting fearful question of abolition agitated our hitherto peace- 
ful land ; long before the emancipation of our slaves was sought to be eflfocted 
by means as unconstitutional, as they are dangerous to the safety of the owner 
and destructive to the happiness of the slave ; a law which originated in a pro- 
per and jealous solidtpde, upon the part of your representatives, for the seen- 
rity/of your lights and interests in what now constitutes a large portion of 
the productive wealth of our state. 

This ]aw declares, "that if any person shall be guilty of seducing or enticing 
any slave, to leave hb lawful owner or possessor, and to escape to parts without 
the limits of the state, or a foreign country ; or shall make, or furnish, or aid, or 
assist in making or furnishing, a forged pass, of freedom, or any other forged pa- 
per, purporting to be a deed of emancipation or will, or other instrument liberat- 
ing or purporting to liberate, any slave, or shall in any manner aid or assist such 
slave in making his escape from such owner or possessor to another state or fo- 
reign country, any person so offending shall, on conviction, be sentenced to con- 
finement in the jail and penitentiary of this commonwealth a period not less than 
two or more than twenty years ; and if any person shall be guilty of enticing 
any slave to abscond from the service of his or her ownei, or possessor as afore- 
said, or shall conceal any such runaway or absconding slave, knowing it to be 
such, within this state, every person so offending, in addition to compensation to 
such owner or possessor, shall be liable to an indictment, or presentment of a 
grand jury, and on conviction, be liable to pay a fine of not less than fif^y nor 
more than six hundred dollars." 

In charging ^ou, gentlemen, as to the existence of this law, and inviting your 
attention to its penalties, I shall be pardoned for denying that the condition of 
our slaves is such as to require the kind offices of the modern abolitionists. — 
Have we, '^muzzled the Ox that treadeth out the corn V* — Our slaves are better 
fed and clothed, than many of our white neighbors whose sympathies are enlisted 
in their favour. If the interest and doty if the master does not induce him to treat 
his slave humanely, the Legislature has ordered the Judge of the circuit court to 
direct such riave to be sold and the proceeds paid to the owner. Formerly, slaves 
were tried without the intervention of a grand or petit jury; but noro, such is the 
humanity of our laws, as it regards all trials, involving their lives, that they ara 
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placed upon t perfect equality with their masters, and it is made the duty of the 
Judges, when a slave is arraigned, if the masters neglected to employ counsel in 
his defence, to assign it fi>r him, whose compensation is fixed by law; the right of 
peremptory challenge, and all those incidents connected with the more important 
right of trial by jury, are extended to slaves. They are capitally punished but for 
few oifim^ec, while for the commission x»f all others, stripes Aire inflicttpd, and for 
many of which the owner would be sent to the penitentiary for years. A proof 
that our Legislature has acted upon the principle that, where "much is given 
much is required.*' 

I cannot believe that any country, however enlightened by Christianity or philo- 
sophy, has done more to ameliorate the condition of its slaves than Kentucky. 
' They are indeed happy, and if let alone would still remain so. Where "Ignor- 
an/ee is bliss, 'twere folly to be wise." The efforts of their pretended friends to edu- 
cate them and emancipate them, among us in the present state of our laws and of 
public opinion, render their condition worse — they are rivetting the fetters which 
they feign believe are irksome and galling iStill stronger, and frtedcm^ like the 
eup of Tantalus, though presented to the lip, is still withheld, and still further 
removed from fruition. 

The relation of master and slave is so wrought up in our social and political 
exiatence, that it ought not to be tampered with by any and every political or reli- 
gions empyric; the consequences of its sudden disruption, are alarming to the real 
friend» of freedom, to the philanthropist in every clime. It is a sacred relation- 
ship; it existed among the Jews and Gentiles, long before the coming of the Mes- 
siah, yet it is among his professed disciples that we find many of those whose 
sympathies seem enlisted in favor of educating and emancipating slaves. 

I am mistaken, if they are not pursuing a course contrary to that marl|^d out by 
their Saviour, or his great Apostle to the Grentiles, all that tvattle on the sub- 
ject of equality, to the contrary notwithstanding. . 

''Would any of vou, said Jesus Christ, who has a servant ploughing or feed- 
ing cattle, say to him on his return from the field, come, immediately, and place 
yourself at the table; and not rather make -ready my supper; gird yourself and 
serve me, until I have eat and drink ; and afterwards, you may eat aiid drink?" 
— Luke 27. 

We are answered by those who are so zealous in the cause, it was a servant and 
hot a slave — was it, I ask a servant that the Apostle Paul found belonging to 
Philemon — or a slave 1 I have been taught to believe it was Philemon's slave,- 
and to show us by example what we ought to do: — ihe Apostle taught him Chris- 
tianity and sent him home to his master. 

. Rest assured that those who think they are doing God service, by meddling 
with the slave question, and making it a test, are as mad in their career as was 
Saint Paul himself before he was better taught 

I do not mean that they are deficient in education, or Philanthropy. I know 
better; they may be like him, bred at the feet of Gamaliel, and "more wise, more 
learned, more every thing," on all other subjects ; but on this one, may be per- 
mitted to say as he did, after he saw his error in his unholy errand, to bind and 
persecute christians, they are wholly ignorant. 
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I will add that, if his example is worthy of boing followed by those who call 
themselyea disciples, they should send home the runaway slaves they may find 
in their travels, to promote Christianity. But, instead of this course, we find ever/ 
means that can be devised in direct hostility to the clearest principles of justice 
resorted to— societies formed to condole with, and lament over, the fancied hard 
fiite, and unfortunate condition of slaves, printing and caricaturing, in mahy in- 
stances describinlf and depicting scenes which modesty forbids me to mention, in 
order to etcite public indignation against slaveholders, calculated to drive slaves 
to insurrection, especially those taught to read and write; periodicals and address, 
sent by mail, containing intemperate language, and singularly unjust and false 
charges as to the treatment of slaves and of the moral consequences flowing firom 
the existence of slavery. Politicians and Divines, circulating incentives to ser- 
vile war, and slave-holders excluded from the Communion Table of our 8a^ 
Tiour. 

A distinguished disorganizer, I will not dignify him by soiling this paper with 
his name, as if determined to outstrip all his cotemporaries in abuse and detrac- 
tion, has recently said, in a letter published in our newspapers, "that no Amer- 
ican slave-holder ought to be received on a footing of equality by any of the civil- 
ized inhabitants of Europe." An anathema that will not be adopted and cher- 
ished by many, even among the abolitionism in this land, — seeing the foul source 
from which it comes. These and a thousand other wrongs we feel, and have re- 
ceived at the hands of some of our brethren here in favor of abolition. I call them 
brethren. We are all of one family, bound together by common origin, having 
the same interest in the glorious inheritance transmitted us by our fathers, who, 
having achieved our independence, formed that constitution in which our right 
to hc^d slaves is recognized and confirmed. 

Gentlemen, although our jurisdiction is limited by the bounds of Mason coun- 
ty, yet in consequence of our being divided from our brethren of Ohio by a river 
only, it becomes necessary frequently to speak of fundamental principles in order 
to keep them in memory, "lest at any time we should let them slip.'' 

Many of the first men in the world may review this day's proceeding. We 
wish them to know that *'we appeal to the natural justice and magnanimity of 
our brethren, and conjure them by the ties of our common kindred, to disavow 
their usurpations," and suffer us to enjoy our property in peace, as secured to us 
by the constitution, an, instrument which time has taught us to reverence, no less 
than language, now speaking as it were from the grave, of him who was "first 
in war, first in peace, and first in the hearts of his countrymen." Hear it: 

"The unity of Government which constitutes you on? people, is also now dear 
to you. It is justly so, for it is a main pillar in the edifice of your independence, 
the support of your tranquility at Home, your peace abroad ; of your safety, of 
your prosperity, of that very liberty which you so highly prize. But, as it is easy 
to foresee that from different causes, and from different quarters, much pains will 
be taken, many artifices employed, to weaken in your minds the conviction of this 
truth; and as this is the point in your political fortress, against which the batteries 
of internal and external enemies will most constantly and actively, (though oflen 
covertly and insidiously) be directed, it is of infinite moment that you should pro- 
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perly estimate the immense value of your national Union to your collective and 
individual happineu ; that you should cherish habitual, cordial and immovable 
attachment to it; accustoming yoorselves to think and speak of it as the palladium 
of your political safety and prosperity, watching for its preservation with jealoua 
anxiety, discountenancing whatever may suggest even a suspicion, that it can in 
any event, be abandoned. For this, you have every inducement of sympathy and 
interest, citizens by birth or choice of a common country, that country has a rig^t 
to concentrate your affections. 

"The name of American which belongs to yon in your national capacity, mast 
always exalt the just pride of patriotism, more than any appellation derived from 
local discriminations : with slight shades of di£ference, you have the same reli- 
gious manners, habits anf) political principles. — You have in a common cause, 
fought and triumphed together. The independence and liberty you possess, are 
the work of jqint councils and joint efforts, of common dangers, sufferings and 
■accesses." 

This is the language of the farewell address which the great and good Wash- 
iveTpv left at his last benediction to his country. And remember, Washiho- 
Tov was a slaveholder. 

I repeat that your duties in the presentation of crime, extend only to the coun- 
ty of Mason. You must state the place where the crime was committed, to enable 
the accused to make defence understandingly; it is essential, and without desig- 
nation of the place where the crime was committed, the indictment would be bad 
at common law, much more under our constitution, which secures the accused a 
right of trial in the county where he is charged to have committed the offence, and 
by a jury of the vicinage. Do not, therefore, suffer yourselves, by an honest en- 
thusiasm for the public safety, or because of the alarming magnitude of the of- 
fence, to be deluded into a belief that this court can take jurisdiction of any crime 
committed out of the State. 

"Heaven and earth may pass away, sooner than ope jot or tittle of the la-w 
shall be violated.'* And if you should inadvertantly present, for crime com- 
mitted out of the county of Mason, the humblest citizen shall have the law, when 
the evidence comes to be heard in court. At the same time, however, it will be 
my honest pride to protect the interest of the community by a rigid exposition of 
the application of the laWy as it is, to all offences against the peace and dignity of 
this commonwealth, within our jurisdiction. I will say like Lord Coke, upon a 
memorable occasion, ''that I dare do evety thing that it would befit a Judge 
to do." 

When military power, and usurpation, caused Bollman and Swartwout, to be 
seized in New Orleans, and sent to Washington City, to be tried for treason, they 
were discharged by the Supreme court of the United States, "it being the una- 
nimous opinion of the court that they could not be tried there," "But for of- 
fences committed on the high seas, or in any river, haven, bason, or bay, not with 
in the jurisdiction of any particular state, there is no court which has particular 
cognizance of the crime, and therefore the place in which the criminal shall be 
apprehended, or if he be apprehended where no court has jurisdiction, that to 
which he is first brought, is substituted for the place in which the offence was com«. 
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■lUtod." Bat, a court in New Orleans, had be«n established by law, and thert 
they had a right to be tried. 

Aaron Barr was also put upon trial in Virginia, for treason; but it appeared in 
•videnoe, that if guilty at all, he had not committed the crime in that State, and 
and the consequence yon know, he was also acquitted and sent to the State of 
Ohio, where it was charged he had committed offence. Party displayed itself 
CTeiy where, during this interesting period, except in court. It was solemnly 
asked, as with authority: << Whether the defect was in the testimony, in the law, or 
in the administration of the law." Yet, the Chief Justice, (I have a right to 
speak of the illustrious dead,) bore the contumely and reproach of newspapers, 
and stump orators, some of whose effusions to our shame, found their way into 
school books, until the people became more enlightened, liyed to receive the honor, 
I might almost add, the homage of both parties. And even now, we feel proud 
that he lived to give a construction to the constitution he helped to make, which 
win prevent one party — ^when greatly excited — from sacrificing the other, for 
words without acts. He teaches us too, if our constitution had not taught it be- 
fore, that the accused has a right to be tried at the place where he committed the 
ofiimce, and by a jury of the vicinage. 

A southern gentleman could not be removed from his own State, to another \m 
never was in before, and tried for NulKfication-^nor a gentleman, taken from 
anj of the States, and tried for being of the Hartford Convention. 

It was one of the complaints made against the British King, in the Declaration 
of Independence, "For transporting our citizens beyond the sea, to be tried fat 
pretended oflenoes." And, so fiu as the law on the subject of treason, may apply 
to any case which may come before you; I hope you will bear it in mind, and not 
wrong yourselves or your brethren of another State, by attempting that whMi 
tfie Constitution forbids. 

And laying the foundation for your Governor to demand of the Governor of a 
nster state any one who has not JUd from justice. Tour respectability is such, 
tliat if you present a person in another State, as having committed a crime here, 
tfi0 Governor, upon a proper case made out, might feel it his duty to demand th« 
fugitive; having sworn to support the Constitution, and see the laws ftithiul^ 
coDecutedd— And the Governor of a sister State, having taken the like oath, would 
be unworthy the trust reposed in him, if he fiuled to surrender sudi fugitive fhvm 
justice, and keep that harmony, and good faith, of which the Father of his coun- 
try speaks in his Farewell Address, from which I have extracted so largely. 

But, if you, without evidence that the crime was committed hlsre, present per- 
•onsin another State, who gave it aid or countenance, by speeches writings, reeo- 
lations or carricatures — ^you do yourselves great injustice, and produce a state of 
fteling adverse to our mutual peace and safety, and to the sovereignty of States, 
not less than the personal security of the citizens. 

They no doubt entertain the opinion they profess, and we as honestlj diffisr 
with them. <<£rror of opinion must be tolerated, while reason is leit free to com^ 
hat it" When they talk about the truths which they maintain as self-evident— 
"That all men are bom equally free, &c." we must point to the practice of our 
hUh&n ever since tho adoption of the Constitution, to prove that slaves were Mt 
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included in that expression: And until they act, within our JurisdicUon, no words, 
however severe against slaveholders— or encouraging general abolition— can au- 
thorize you to present them, unless it be to point the finger of condemnation to a 
subject that needs reform, and then it would die as presentments made against 
measures, absurd in themselves, or men, unworthy the honors they hear. 

I have given you the law gentlemen, and no matter how slavery may be de- 
precated or defended, obedience to the laws is among the cardinal virtues, especi- 
ally in a government like ours, where the singular spectacle is exhibited, of the 
governed being also the governors. Here each citizen participates in the legisla- 
tion of the country, and is bound to support the yoke which he himself has been 
instrumental in placing on his own neck. Here a violation of the Rights of the 
humblest man in the land, though only here on a visit from a sister state, is just- 
ly considered an injury to the whole, and the safety of the whble cannot be better 
consulted than by a strict and rigid protection of the rights of each. Whenever 
people forget, or disregard the law, and wrest from the constituted authorities 
their administration and condemn even the unworthy and guilty without the cer- 
emonies and forms of law, liberty is in danger. 

Vengeance is a feeling in which society, as now organized, in reference to t)ie 
punishment of oflfences, does not indulge. 'Tis only when thrpwn back, into its 
chaotic and impulsive elements, eucti as the unvestrained mob exhibits, that ven- 
geance is known. t 

<*The law is to the sword, what the handle is to ihib hatchet It ditects the 
etroke, and tempera the force." 

For the sake then of <<onr own dear Kentucky," while you recollect your oath 
in court, vecoUect your honor out of court, and preserve her escutcheon by a 
aanly and dignified contempt of every thing like violence. ''Take the laws as 
they are, they are the only barriers, between you and the roUier's violence, and 
the aasassiii's knife, and I would eay» revere them, thwart them noft^-^etjuvl by 
£biea decision, oome to their help all good men and true." 

^et them not be brought into mistruat by objections, und comunutations, 'till 
tiieyhave no mastery left. Iiet tjbem not be undermined by .the wastfi^fi^ w^ahy 
iide of jnistak^i philanthiopy or revenge. 

^Inthe name of the Divine equity, for the sake of the compion j>r9teeti(u;i,^y 
ihem not to their righteous, though tenrible doings. JSvery attempt to inval^d^te 
Ifaeir spoken decree is a public wrong: every voice that has sworn to Judge xinly 
according to law, and evidence, and then lef uses to speak but^ccordii^g to party, 
is false to his oath." 

Your oath is to present no pefeon through laalice, or ill will, or kiave an^ ^imi- 
preaented through jfear, &vor, or affection, or ibr any reward, hope, or prpipiie 
Ihereot But in all your presentments, to preset the truth, the whole tn^h, and 
nothing but the truth, according ]ko.t)ie best of yofir (4dll aod jjodgmfiut 
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On Tuesday the 13th day of November, 1838, being the second 
day of the November Term of the Mason Circuit Court, the case of 
the Commonwealth of Kentucky against John B. Mahan, for the 
abduction of a negro, the property of William Greathouse from the 
State of Kentucky, was called for trial, being present the Hon. Wal- 
ker Reid, Judge, and Thomas Y. Payne, attorney, and John A. 
McClung, John D. Taylor and Henry Waller, assisting attor- 
neys for the Commonwealth; the Hon. John Chambers, J. C. 
Vavohan, Beard, and Francis T. Chambers, Attorneys for the 
Defendant. 

The Court demanded of the attorney for the Commonwealth if 
he was ready to proceed with the trial. The attorney for the com- 
monwealth answered that he was not then ready; he had sent on 
yesterday evening a messenger to Ohio for two witnesses that had 
promised to attend on the trial, but who had not yet arrived, and 
that he ei^pected them every hour, and must therefore ask for a postr 
ppnement of the trial. 

Mr. Chambers objected to a postponement, because it would be 
oppressive to the prisoner, and because it did not appear that the 
absent witnesses could prove, if present, any facts material in the 
prosecution. 

The' Court said, he undetstobd the remarks of Mr. Payne as ra- 
ther addressed to the Counsel for the prisoner than to the Court, 
but as the gentlemen conld not agree, he would Overrule a post- 
ponement. 

Mr. Payne then asked leave to file an affidavit, which was grant- 
ed him. N 

The Counsel for .the prisoner demanded that he should be brought 
into court, which was ordered to be done; and the prisoner appear- 
ing in court, was arraigned and plead ^^not guilfy^^ to the indictment, 
and it was answered for him by Mr. Chambers, that he would be 
tried "by the Court and jury.*' 

Mr. Payne then read to the Court the affidavit of himself and 
2 
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William Greathouse, and thereupon moved the Court for a continu- 
ance. The affidavits are as follows, to wit: 

CoMMOirWXALTH OF KxKTUCKr,*^ 

v8, > Upon an buHctment. 

JoHir B. Mahar^, j 

The affidavit of William Greathonae. He states that Samael Maatera, a citi- 
zen of Brown county, Ohio, he thinks is a material witness in the case of the 
Commonwealth against John B. Mahan. He thinks the said Masters will prove 
that he saw the boy John in the house of Mahan, and conversing with Mahan, 
shortly after the boy was missing from the farm of this deponent: That in the 
conversation, when Mahan and the negro John was conversing together, it was 
expressly told to Mahan, by the boy John, that he was the slave of William 
Greathouse, who resided near Washington, in the state of Kentucky: and Ma- 
han in the same conversation, and at the same time, assured the boy John, that 
he would so fix matters for him, John, that he should not be caught; that none 
of them were ever taken after they reached his houae. Affiant states that the 
witness Masters, promised to be at the court yesterday, which promise was made 
during the last week.' Masters was not present yesterday at court, and the rea- 
son why, this affiant could only state upon report On yesterday, a messenger 
was started to the house of Masters, to bring him. This messenger was one of 
his neighbors, who said he believed he could bring him, and was expected to 
be back to day at 2 o'clock, and we are now hourly expecting his arrival. Mas- 
ters lives about 35 miles from this place. This affiant does verily betieve that 
the said Masters' attendance can be procured, and at this time, if be is not sick; 
and whether he is sick or not, can be ascertained upon return of the messenger, 
who will be back in a few hours. And if Masters is too unwell now, his attend- 
ance can be procured at the next term of the court Affiant also believes that 
he can prove by aaid Masters, that the accompanying letter, which b now made 
part ol this affidavit, la in the hand writing of the prisoner Mahan: 

XAHAV'S LITTXB. 

Sardinia, August 4th, 1888. 
DxAB iSm: 

You will take care of the oppressed for the Lord's sake, Bmi her to Mr. 
' Johnson's, brother of the Rev. Hezekiah Johnson, ten ailaa north of 
Hillsborough,or to Thomas Hibbens, at Wilmington, The Lord Ueaa yon. 
Two o'clock in the morning, by moonahine in the street Tours, 

JOHN B. MAHAN. 

This affiant can also prove, he believes, about the aame facts, by Mr. 



Hamilton, who is also in Ohio, and a neighbor of the prisoner Mahan, and also 
a dose neighbor of the other witness Masters; and that the attendance of Ham- 
ilton can also be procured, and will be here with the messenger, who is now gone 
for them. 

Thomas Y. Payne, Attorney for the Coihmonwealth, states, that firom the 
foregoing affidavit of William Greathouse, he does verily believe the evidence of 
the two witnesses therein referred to, would be material in the trial of this cause* 
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and from said affidavit he believes the said evidence can be procured; and that it 
would be unsafe for the Commonwealth to go to trial, until the said witnesses 
can be procured, or till a reasonable time is given the Commonwealth to procure 
he attendance of the said witnesses. 

William Greatbouse and Thomas Y. Payne appeared before me, and made 
oath that the fects stated in the affidavit above, they believe to be true. Given 
under my hand, this 13th Nov., 1838. 

W. J. BULLOCK, J. P. 

. Mr. Chambers said he could prove by a respectable gentleman 
then in court, that Mr. Masters, the witness absent, said on yester- 
day he knew nothing that could benefit the commonwealth, and that 
he was not coming. Mr. C. said, because of the odium attached to 
the offence with which the prisoner was charged, not because ol 
his. poverty, he could not obtain bail in Kentucky; that he had al- 
ready been a long time incarcerated, and in irons; that the wit- 
nesses were out of the reach of the process of the Court, it was uit- 
eertain whether they would come at all, and moreover their evi- 
dence would be entirely irrelevant, and would not conduce to prove 
an offence committed in the State of Kentucky; and he thought, 
therefore, the trial should proceed. He deemed it not necessary to 
discuss the relevancy of the matters set forth in the affidavits, and 
asked leave to file an affidavit as to the declarations of the absent 
witnesses for the commonwealth. Which wae granted to him. 

Mr. Payne eaid he only wanted a postponement for two hours, 
that the meesenger might have time to return. Mr. Chambers re- 
marked that he might have until to-morrow morning, if he would 
not then insist upon a continuance. Mr. Payne said he could not 
agree to such a postponement, for he might then be able to prove 
that the witness had been detained by the prisoner's friends, or he 
might then be able to show some other ground for a continuance. 
He wanted a reasonable time, until the messenger returned, and if 
the witnesses did not come, but remained of their own free will, he 
would not then insist upon a cofitim/ance. He did not wish a con- 
timianee antil the next term. He mu^t have time to prepare for 
the commonwealth, and the Court should wait a few hours; it canr 
not oppress the prisoner; if it could, he would not ask it He said 
it was not the practice to discuss the relevancy of an affidavit, but 
was ready to meet it. 

The Court said, it is now late, and the trial shall be postponed. 

Mr. Chambers. The prisoner is willing to go back to jail, if he 
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can get a trial in a reasonable time, and he now urges a trial on 
the ground of the affidavit which he will offer. 

The Court. I now have my eye upon an English decision that 
will decide this matter, but I will not now decide it, and will ad- 
journ until to-morrow morning, and will then decide the motion. In 
the meantime Mr. Chambers may prepare his affidavit. And the 
Court adjourned to meet to-morrow morning at 9 o'clock. 

Wednesday morning, 14th November 1838, the Court met. 

The Attorney for the Commonwealth informed the Court that all 
reasonable expectation of being able to obtain the attendance of 
Messrs. Masters and Hamilton of Ohio, had vanished, and he was 
ready to proceed with the trial. 

After ten peremptory challenges, a jury was sworn, to wit: 

David Henderson, James Brodrick, 8amu§l Carr, George W. Prater, Thomas 
Parry, Samael Clark, Samuel Watson, Joseph Howe, Hensley Clifi^ Spencer R. 
Howe, Thomas La Rue, Reason Downing. 

The Court again gave to the prisoner the privilege of excepting 
to the jury, and the counsel for the prisoner answered that they were 
satisfied. 

The Clerk then read to the prisoner the Indictment, which is as 
follows, to wit: 

IirDICTKBVT. 

T^ Commonwealth of Kentucky, set. 

The Grand Jury empanneUed and sworn for the body of the Mason eirbuit, 
at a court begun and held for the county of Mason, on the thirteenth day of 
August, in the year of our Lord one thousand eight hqndied and thirty-eight, 
at the court house of Mason county, in the town of Washington^ In the name 
and by the authority of the Commonwealth, upon their oath prese^nt. That John 
B. Maban, late of the county of Mason, gentleman, on the nineteenth day of 
Jane, in the year of our Lord one thousand eight hundred and thirty-eight, at 
the county of Mason aforesaid, did aid and assist a certain slave named John, the 
property of William Greathouse, then and there in the said eounty of Mason 
bebg, to make his escape from the possession of ,tha said William Greathouse, 
and to escape to the qtate of Ohio, and out of and beyond the state of Kentucky, 
he tke said John B. Mahan not having lawful or color of claim to the said slave 
John, the property of the said William Greathouse as aforesaid, contrary to the 
iCatate in that case made and provided, and against the peace and dignity of 
the commonwealth of JKentncky. 

THOS. Y. PAYNE, 
Attorney for the Cornmonveahh, 

The Capias adrespondendam which issued on the foregoing Indictment is as 
follows, to wit; 
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The Commonwealth of Kentucky, To the ShcriiTpf Mason County, greet- 
ing: We eommand you to take John B. Maban if he may be foond within your 
bailwick and him safely keep, no that you have his body before the Judge of 
our Mason Circuit court, at the court-house thereof, in the town of Washing- 
ton, on the first day of the next November term, to answer, "the Commonwealth 
of Kentucky,'' of an Indictment of the Grand Jury found at the last August term, 
1838, of Mason Circuit Court for aiding and assisting a certain slave named 
John, the property of one Willam Greathouse, then and there in the said coun- 
ty of Mason being, to make bis escape from the possession of the said Wil- 
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liam Greathouse, and to escape to the State of Ohio, and out of and beyond the 
State of Kentucky, contrary to the statute in such case made, and provided, and 
against the peace and dignity of the Commonwealth of iTentucky, and have then 
and there this writ: Witness Marshall Aey, Clerk of our said colirt at the Court 
house aforesaid, the 18th day of September, 1838 and in the 47th year of the 
Commonwealth. 

MARSHALL KEY. 

Upon the foregoing Capias are the following endorsements returned, to wit: 
Came to band 18th September, 1838, and executed same day on John B. 
Mahah. 

DAVID WOOD, Dy. for 

A. FOX, S, M. C. 
A copy. Attest : Makshall Key, Clerh, 

James R. Perrigo and William Greathouse were called and swora 
as witnesses for the Commonwealth. 

W. Greathouse examined. — Question by the attorney for the com- 
monwealth. Did you cwn a negro man named John? state to the 
jury whether he left you on the 19th of June last 

Answer. I had a negro man by thai* name, who left me upon the 
night of the 19th of June last, about five feet ten inches high, 
about 38 or 40 years of age, of a dark color. 

<Q. by same. Did you pursue him to Ohio, and did you ineet 
the prisoner? Tell what occurred. 

Answer. 1 pursued him the night after he left me, went to Ohio, 
reached Georgetown on Thursday after he left; was. led Co the belief 
that he was at Mahan's house. 

Q. by same. Did you hear a conver^fation between Mahan and' 
Perrigo the night this letter was written? ^{handing it to him.) 
- Answer. On the night of the 14th of August, I was in hearing 
of Mahan and Perrigo, the same night this letter was written; this i« 
the srame letter Perrigo handed me. Perrigo had with him a negro 
womaA, who Perrigo said to Mahan, was John's wife. Mahan 
came out with a rifle on his shoulder, and told Perrigo he mutt go 
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to John Hudson's. Perrigo refused. Mahan insisted, and talked 
loud, (Perrigo being deaf.) 

Mr. Payne, — Tell all from the beginning. 

Mr. Mahan told Perrigo if he would go on to , she would 

find her husband. He, gave money and a letter to ^Perrigo. Perri- 
go went on with the woman, and he followed them. He saw Ma- 
han writing in the street. 

Q. by Chambers. Did Mahan write in the street? 

Ans. Yes he did by naoonshine, at 2'clock at night. 

By same. Did Mahan believe this woman was John's wife? 

Ans. Yes, he did. 

By same. How came he to that belief? 

Ans. I don't know of my own knowledge. 

By same. Did Perrigo tell him so? 

Ans. Mahan asked if she was the wife of John, and Perrigo 
said yes. 

By same. Was she really his wife? 

Ans. No. 

By same. Is she free, and what is her color? 

Ans. She is free and about half blood. 

By same. By whose procurement did she go? 

Ans. By Perrigo. 

By fame. Did she go by your request? 

Affs. I also requested her. She went wiA Perrigo, and I fol- 
lowed aboat one boar behind. 

By same. Is sh# the wife'5f Mr. Woods Orange! 

Ans. She is said to be. 

By same. At whose instigation did Perrigo go? 

Answer. It was first proposed by himself, after I heard from Ohio. 

By same. Had you been before at Mahan's house? 

Ane. I had. 

By aaoMk Did you tell hin your nane? 

Ans. No, not that I recollect; I thii^ be did not enquire. I told 
him I was firom the Northern part of Ohio, buying cattle. Had he 
enquired my name, I w<mld not have told him. 

By same. Where were you when Perrigo last odnversed with 
him! 

Ans. I was concealed near them. Kile, of this county, and one 
of my blac^ men held our horses. 

By samic. Did they be»r the eionnpersation? 
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Ans. No. 

Q. by attorney for Commonwealth. Did you not conceal your- 
self when Mahan came out of the house with the rifle, to hear their 
conversation about your slaves? 

Ans. Yes; I thought he would take the woman to John, and I 
would then ascertain where he was. 

Q. by Chambers. Do you say the woman is free? 

Ans. Yes. 

By same. Did you pay her for going? 

Ans. Yes. 

By same. Did any one else pay her? 

Ans. No. 

By same. How long have you known Penigo? 

Ans. About 12 months. 

By same. Is he a stranger in the neighborhood? 

Ans. Yes, Sir, he was. 

By same. Is he your tenant? 

Ans. Yes, for a short time until he gets possession of his land in 
an adjoining county. 

Q. by attorney for Commonwealth. Did Perrigo go at your re- 
quest to Mahan's? 

Ans. Yes, Sir. When he heard they were at Mahan's, he said 
he thought he could get them by going. 

Q. by Chambers. Did he go voluntarily? 

Ans. We consulted and advised together, and he offered his ter« 
▼ices. 

By same. Did you pay him for going? 

Ans. Only so far as to pay his expenses. I had offered any man 
$400 to get my negroes, and he said he would not go for the mo- 
ney, but would go if his expenses were paid. 

Perrigo was then called. — Said he went to Mahan and told him 
he lived near the River on the Ohio side; told Mahan a negro wo- 
man came to his house and said she was the wife of a negro man 
named John, and asked Mahan if he had seen such a negro. Mahan 
told him that he had seen two negroes by that name, one belong- 
ing to a Mr. Greathouse near Washington, Kentucky; that Great- 
house had two negroes run off, and that he had come near catch- 
ing one of them. He asked Mahan if the woman could get to her 
husband, and he said she could if he would bring her to him. He 
went with the woman, on the Tuesday following that Wednesday, 
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at iiigiit, and called Mahaii out and asked him for the woman's 
husband, and M ahan said he did not know where he was, but ex- 
pected he was near Canada. Mahan insisted that he should go on 
to the next friend, and after some conversation he agreed to go. I 
told Mahan I would like to have a letter of introduction, and he said 
he would give it to me, and he brought out some paper and wrote 
a letter in the street by moonlight, directed to Colonel Keys and Mr. 
Hibbens of Hillsborough. 

Q. By att. for Commonwealth. Is this the same letter (handing it 
to the witness) that he gave you, and Ihat you handed to William 
Greathouse. 

Ans. Yes, Sir. Mahan then asked me, if any more came to my 
house to send them to him. He said there was a colored man in 
Maysville who sent him all he could, and that he had helped along 
fifteen within a short time past. 

By same. Did he say that Greathouse's negro had been there? 

Ans. I understood him so. 

By same. Did he say he would pay you for sending him ne- . 
groes? 

Ans. He did. 

By same. Did he pay you for bringing the woman? 

Ans. He paid me three dollars. 

Payne. Relate all the conversation that happened the first time 
you went to Mahan's, 

Witness. I told Mahan a woman came to my house asking for 
her husband; she said his name was John, and he wanted to get jbo 
me information of him, and Mahan said there had been two ne- 
gi^oes at his house named John, and one of them belonged to Wil- 
liam Greathouse near Washington, Kentucky, and if he would bring 
the woman to him that week he would help her to get to her hus- 
band. 

By same. Was it then he wished to employ you? 

Ans. He said if it was any inducement, he would pay me if I 
would send him all that came to my house; that a colored man in 
Maysville, a barber, sent him all he could. 

Q. by Chambers. Was this during the first interview? 

Ans. Yes, Sir. 

Payne. Tell what he said about the connecting chain o{ friends, 
from Kentucky, running all the way to Canada, of which he him- 
self formed a part? 
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Mr. Chambers. I object to the question an being calculated to in- 
cense the public mind unnecessarily, without having va tSft^i to 
throw light upon the indictment. 

Payne. This will open the question as to the whole fapt, wha* * 
ther the prisoner can be convicted through agency. 

Chambers. The attorney for the Commonwealth had hotter with- 
draw the question and press at the oonclusion« when the general 
question will be made. He was willing to open tho debate and 

■ 

rest the whole upon this question, if the attorney for the Comaon- 
wealth pressed it, butjie hoped he would not check the -ezaminaiio^ 
now. 

[The Court said he would he glad if the attorney for the Com- 
mon wealth would agree to the course Mr. Chambers jNrcyosedy but 
would not compel him.] 

Mr. Payne said, he could not surrender the witness; it wou]4 be 
too great a draw upon his liberality. 

[The Court. If the Commonwealth persists, the dtfence hoi the 
right to open and conclude,'] 

Wednesday evening. Mr. Chambers, upon consultation with the 
prisoner, yielded, and permitted the question to be asked; and jgave 
notice that he would move the Court to exclude it at the proper time. 

Mr. Payne. What did Mr. Mahan say about the connecting chain 
of which he himself wns a part, extending from Kentucky all the 
way to Canada? 

Ans. Mr. Mahan a:jked me if ^e negro had any money, 3,nd I 
told him not that I know of. Mahan then said there was a connec- 
tion of friends who paid the passage of the negroes to Canada. 

Q. by same. How much were you paid .for bringing the. wo* 
man supposed by Mahan to be John's wife? 

Ans. Three dollars. 

Q. by Chambers. Vijjicjn did J^ou first ^o to Ohio? , .. 

Ans. On Sunday previous to the date of the letter. 

By same. What did you say about your residence? 

Ans. I told him I lived on the Ohio side of the river. I tpld.him 
that my name was Rock. 

By same. Is that your real name? 

Ans. Yes sir, James Rock Perrigo. 

By same. Who employed the woman to go with you Mr. Rock! 

Ans. Mr. Greathouse I expect. I had no hand in it particularly 
—had no hand in employing her. 
3 
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By same. Under what name did she go? 

Ans. Did not call her by any name when over there, but took 
h^r as the wife of John; that she was a runaway, and had .come to 
inly honse; I told him that also on my first visit. 

By same. What did you do with the three dollars? ' 

I Ans. I kept it. 

By same. Did you consider you had a right to it? 

Ans. I didn't know. 

By same. Where did you leave Greathouse when you went to 
' talk with Mahan? 

Ans. I left him with the horses. 

By same. Did you expect him to follow you? 

Ans. I did. 

By same. Were you a tenant of Greathouse? 

Ans. Not then, but I am now. 

By same. For how long? 

Ans: For three years. We cultivate the farm on the shares. I get 
one half of all I raise. 

\ 

By same. Where did you reside before coming to Kentucky? 

Ans. In Pennsylvania. Was raised in Washington county. New 
York. 

By same. Did you ever live in Ohio? 

Yes sir, in Columbiana county. 

By same. What was your calling in Pennsylvania? 
' Ans. Farming and other business. 

By same. Are you the same Mr. Perrigo who had race-horses 
a ie^ years ago in Newport? 

Ans. Yes. I had one race horse in Newport. 

By same. Were you ever in Mississippi? 

Ans. No. 

By same. Were you evef in Georgetown? • 

Ans. Yes sir. 

By same. Were you ever in Lexington? 

Ans. Yes sir. 

By same. Where did you then live? 

Ans. In Pennsylvania. 

Q. by Attorney for Commonwealth. Did you raise this race 
horse? 

^ns. Yes sir. 

By same. Did you take pride in his blood? 
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Ans. I did so sir. 

By same. Did you think him a fine horse? 

Ans. Yes sir, and I do yet. ^ 

[At this point in the examination one of the jurors fainted, and Ferrigo left 
the hoase for a short time. While out he had a conversation with Mr« Great^ 
house. — Ed.] 

By same. Is there any arrangement to live with Mr. Greathouse . 
longer than this winter? 

Ans. No sir; but there is a verbal agreement to live there longer. 

Q. by Mr. Chambers. Since you left the court-house a moment 
since, have you had any conversation with any person abo«t your 
contract with Greathouse? 

Ans. Yes sir, with Mr. Greathouse. 

By same. What is the contract between you and Greathouse? .: 

Ans. A written agreement for the winter, and a verbal coi^tiiiot 
for three years. : . , 

Mr. Greathouse recalled. 

Q. Mr. Payne. Explain the circumstances of the contrapt« 

Ans. There is a written agreement for the winter, and a Ipngei; 
time spoken of. We spoke of breeding cattle, and ijiiaking. cheeii^, 
but having bought another farm, I l^ave concluded not to k^eiep hin^ 
any longer. He considers it an agreement: / do noL 

David Bronnough, Esq., was then sworn. 

Q. by Payne. Is this letter .the hand writing of Mahan. 

Ans. It is my impression that it is. 

Q. by Mr. Chambers. Did you ever see him write? 

Ans. No, I judge from comparison, having seen and read a good 
many letters written by Mahan, since he has been in jaU/and 
which were handed me by the jailor to read. 

John Hill, jailor, sworn. 

Q. by Payne. Is this letter Mr. Mahan's handwriting, aiid hav^ 
you seen Mahan write? ^ . 

Ans. I could not swear positively, but it is my impressioQ that it 
is, having seen him write 20 or 30 letters since he has been in j^* 

Q. by Payne. Would you swear positively to your own hand 
writing? 

Ans. No sir, not always. 

Q. by Chambers. Did you read his letters? 
Ans. Yes sir. I read all he received and wrote, in his presencef 
and at his request. 

Mr. Chambers objected to the testimony of Mr. Bronaugbt and 
Mr. Payne withdrew it, as being immaterial. 
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Mr. Payne then offered to read to the Jury the letter of Mahan 
to Keys and Hibbensi, to which Mr. Chambers objected, as he said 
for the sake of principle^ for he considered the letter already before 
the eourt and Jury. 

Mr. Taylor. Mr. Chambers has said he wished to &thom the 
character of Pernio, and had questioned him as to his character, 
calling ^., with an evident intention to invalidate his testimony. 
We iolk to read this letter for the purpose of supporting the testimo- 
ny of Perrigo^ and hence it is legal evidence. 

I'st. It is relevant because it tends to corroborate the details given 
by Perrigo of his conversations with Mahan. Second, because it 
strength ens and gives point to the confessions of Mahan. And third, 
because it is necessary to prove that Mahan was one Knk in the 
chain ot friends extending from Kentucky to Canada, and for this 
reason, if for none other, it is strictly legitimate that the jury may 
infer his participation in the crime. 

Mr. McChing said, the letter was legal testimony because Mf. 
Ckambenf had admitted the tecrtimony of Perrigo, and having sought 
10 dS«e]*edi1iit, hb could not now object to th&t trhich nirould serve to 
, i Ht to g th en it^ Perrigo stated that Mahan gave him ai letter; th^y 
could have called for it, and we would have been bound to have 
produced it or accounted for its absence. 

Mr. Payne said he wished to produce the letter to corroborate 
two important points in the testimony of i*errigo. One was, that he 
had stated Mahan wrote it by moon light, and the other, thai he 
went there with a negro woman, the supposed wife of John, both of 
which facts it tends to establish. 

Mr. Chambers said, that the letter was an independent fact, and 
could not be read to sustain a witness impeached by his own evi- 
dence. He thought that it was intended for a, mere makeweights 
and did not go to prove that the prisoner was guilty of a violation of 
%e laws of Kentucky. He thought that the attornies for the Gom- 
nioiiWeallli were toore rigorous than the welfare of the Coramon- 
wteldi demanded. The letter was interwoven in an affidavit, when 
nothing could be more far fetched^ and he could see no other mo- 
tive than to prejudice the minds of the by-standers who were to com- 
pose the jury. 

(The court pertntttfed the letter to be read, and cited a parallel in 
which a man, having entered into a recognizance, wrote a letter ao- 
totowied^ng the fighting 6f a duel on the other side of the Ohio Ri- 
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ver. A witness was introduced to prove the fact, and his testimony 
being impeached, this court permitted the letter to be read in its 
support) 

Here Mahan's letter was read to the jury, as published in Messrs. 
Payne and Greathouse's affidavit. 

The Commonwealth having here concluded its evidence, Mr. 
Chambers moved the court as follows: 

CoMKOirW-BALTH, 

J. B. Mabait, 

Ths evidoDce on the part of the prosecution being cloied, the counsel for the 
prifloner moved the court to exclude the whole of it from the consideration of the 
jury as whpUy in sufficient, and incompetent to prove the ofience charged in the 
Indictment. Or that the court will instruct the jury that in the absence of all evi- 
<|snce to prove that the offence charged was committed by th^ prisoner being per- 
iOMdly present in the county of Mason, at the time the ofience was committed, 
he is not legally subject to conviction in this prosecution, and that the court fur- 
ther instruct the jury that this court and jury have no jurisdiction of this case 
if from the evidence they are satisfied the prisoner is a citizen of the state of 
Obio!, and bad not been in the state of Kentucky until brought here by legal pro- 
ceas to answer to this prosecution — unless he was personally present and aided 
the slave to escape from his master here or near enough to receive personal infer* 
matton, and give aid and assistance in case of alarm or danger. 



PLEADINOS OF COUNSEL. 

J. C. Vatjghan's Speech. 

May it please yoar Honors— I find myself in this crowded court-house an en* 
life stranger. But I am no stranger to the character of this State. I am South- 
em bom, and I understand the institutions, and know well the people of the 
8eeth. I shall speak en this occasion then^ ae if I stood upon my own native 
eoll, and among fkmiliar fHends. 

I hsTe no faith under any circumstances in a neutral, or timid, or wavering 
course. No cause can be advanced by it; and he who pursues this course is obp 
llt to defend any cause. The true 'and only way is, on all occasions, to utter 
what we think, and to act out our thoughts, in the spirit of true manhood. This, 
I tM sere, is the feeling here. I shall then, in what I may say, be direct; I shall 
mince nothing, conceal nothing which touches this oaae, or bears upon the deep- 
er interests involved in it. 

I say d ee p er interssts; and I would emphasize the words. They an deep-- 
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they concern the common weal, and start up questions vital to its welfare. No- 
things then, selfish or sectional, nothing: narrow or illiberal, no passion, no excite- 
ment nhotild now he felt or fostered. The occasion is solemn; it calls for delibe- 
ration and self-restraint. Let the conduct of all therefore, in every resj^ect be 
worthy of it, and make us as an order-loving and a law-obeying people. 

Respect for Kentucky demands this from all her citizens. For who is before 
them, and on his trial? The stranger; — one who lives among another people, 
and under other laws; one too, who has been delivered up to them only from the 
sternest convictions of duty. Admit, as is contended, that he has disturbed the 
quiet and endangered the property of Kentucky; the appeal to her citizens to 
obey and sustain the law is, on this very account, stronger and higher. For if 
this be 80, if under these circumstances Mahan is acquitted and allowed to go 
unharmed and untouched; theirs will be the proud boast, not only that they 
knew the right, but possessed the virtue to maintain it. 

Respect, too, for Ohio demands this conduct. There is excitement here: your 
Honor sees it — I see it. But there is excitement also in Ohio, and her eye is 
upon this people, and her ear awaits with impatient anxiety the result of this 
day*8 trial. I refer now to no party; I speak of the friends of Kentucky; of the 
friends of the law; of the friends of this Union. All — all of us are full of anx- 
iety. And whyt Not because we sympathize with crime; not because one of 
our citizens is imprisoned; but because we believe that citizen cannot be convict- 
ed here and now, without violating the law and the Constitution. Ohio has done 
her duty; Mahan was delivered up by her in obedience to the law. Respect for 
Ohio then, demands that the law and the law only shall govern, and if the peo- 
ple of Kentucky are true to themselves and to her, they will sustain the law with 
chivalric promptness. 

But why urge these considerations? This Court feels them, and will do its 
duty. But this jury, who are now about to try a man for an offence hated by 
them — do they realize their force? They do, and I rejoice to know it. I rejoice 
to believe too, that the i)eopIe around us realize the force of these considerations: 
it is a good ojnen; it argues well for law and for liberty. Judges are on their 
guard, are cool, are wise, and larely allow passion or prejudice to control their 
course or direct their decisions. But it is not so with the people. They feel 
strongly, and act rashly, whenever their property is endangered, or their rights in- 
vaded, and it is natural that they should thus feel and act An exception to this 
rule, (and a noble exception it is,) we now behold. I do rejoice then, in the spirit 
which is now manifested, and though there is a strong excitement among this 
people, yet their sympathy I am sure is in full unison with the wish of the Conrt; 
that in all matters touching this trial, and the prisoner at the bar, right, law, and 
not passion or violence, shall prevail. 

I approach the case then without anxiety, and shall proceed to comment npon 
the law as it is, and as it is conceived to be, with fullness and freedom. The in« 
dictment will inform us of the cause and nature of the accusation; I desire there<« 
fore, that it may now be read. 

[Here the Indictment was read.] 

The indictment is wped&c, as it ought to be, in its charges. It alleges;— 
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1. That John B. Mahan was in the county of Mason on the iQih of June. 

2. That at that time and place he did aid and assist a certain slave named 
John, the property of one William Greathouse, to make his escape out of and 
beyond the State of Kentucky. 

Now I supposed that it would be necessary to prove these charges to the very 
letter, and concluded if this could not be done, that the case would be abandoned; 
I am mistaken. The Commonwealth's attorney thinks otherwise; nay more, he 
and the gentlemen associated with him admit, that John B. Mahan was not in 
Kentucky at the time alleged in the indictment; nor before nor after it; and con- 
sequently, that he did not aid and assist the slave out of this State: and contend 
that if he aided and assisted that slave in Ohio, he has violated the Kentucky 
law, and must be convicted. 

Well, be it so. For the sake of argument let us admit the gentleman to be 
light. Is Mahan guilty, then? Give the evidence its fullest force; stretch it as 
wide as may be; and is it strong enough to convict him? It discloses many things 
wEich I could have wished had been otherwise. But there is nothing in it which 
proves that Mahan any where aided John in escaping from his master. What 
* u the evidence? It is the confession of the prisoner; a species of proof which 
experience teaches us to receive with caution, and which the courts of Kentucky 
in the most marked manner have discountenanced. And to whom was^ it made? 
To a deaf man; to one who could not hear the questions put to him unless ut- 
tered in the loudest voice. And what after all does this confession amount to? 
Why that Mahan was in the habit of aiding the escape of slaves; that means 
were provided him for this end; that he wished the witness to join him; that he 
had an agent in Maysville, that fifteen negroes had been sent to him, and that he 
believed Greathouse's John to have been one of them. Now suppose the question 
to be, not whether he aided John out of Kentucky, but whether he assisted this boy 
to escape from his master — is the proof sufficient to convict him? The charge that 
Mahan either in Kentucky or in Ohio connived at, or secured the escape of John, 
is not made out. There is therefore no legal proof of his guilt even under the 
gentleman's construction of the law, and of course, allowing the position to be 
assumed here — he cannot be convicted. 

But my purpose is not to comment upon the evideace. That is unnecessary 
on account of the position taken on the part of the commonwealth. And what 
is that position? I will repeat it. It is this: Thai a citizen of Ohio, living 
.there, and never having set foot on the soil of Kentucky, is yet amenable to her 
Jaw, This doctrine surprises me; it is new and grates harshly upon my ears, 
and sounds as if it were the dogma of some despot. True, I am not so old as 
others in my profession, nor yet so learned; and I may not know how much of 
good there is in it. I am cheered at any rate in hearing gentlemen avow that 
this is the doctrine of the common law, and the law of the State. These are 
good tests. I wish none better. I will add only one more; and one I am sure, to 
which none can object* the Constitution of the United States. And if we ap- 
ply these tests fairly, if we examine them honestly with the view of ascertaining 
what they do declare on this subject, we shall have no difficulty. The truth ia 
in them, and we shall find it if we search. 
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tliey concern the common weal, and start up questions vital to its welfard. No- 
thing then, sel^sh or Kectional, nothing narrow or illiberal, no passion, no excite- 
ment flhooid now he felt or fostered. The occasion is solemn; it calls for delibe- 
ration and self-restraint. Let the conduct of all therefore, in every respect be 
worthy of it, and make us as an order-loving and a law-obeying people. 

Respect for Kentucky demands this from all her citizens. For who is beforo 
them, and on his triall The stranger; — one who lives among another people, 
and under other laws; one too, who has been delivered up to them only from the 
sternest convictions of duty. Admit, as is contended, that he has disturbed the 
quiet and endangered the property of Kentucky; the appeal to her citizens to 
obey and sustain the law is, on this very account, stronger and higher. For if 
this be so, if under these circumstances Mahan is acquitted and allowed to go 
unharmed and untouched; theirs will be the proud boast, not only that they 
knew the right, but possessed the virtue to maintain it. 

Respect, too, for Ohio demands this conduct. There is excitement here: your 
Honor sees it — I see it But there is excitement also in Ohio, and her eye ig 
upon this people, and her ear awaits with impatient anxiety the result of thij 
day's trial. I refer now to no party; I speak of the friends of Kentucky; of thft 
friends of the law; of the frieinds of this Union. All — all of us are full of anx- 
iety. And why! Not because we sympathize with crime; not beca:use one of 
our citizens is imprisoned; but because we believe that citizen cannot be convict- 
ed here and now, without violating the law and the Constitution. Ohio has done 
her duty; Mahan was delivered up by her in obedience to the law. Respect for 
Ohio then, demands that the law and the law only shall govern, and if the peo- 
ple of Kentucky are true to themselves and to her, they will sustain the law with 
chivalric promptness. 

But why urge these considerations? This Court feels them, and will do its 
duty. But this jury, who are now about to try a man for an offence hated by 
them— do they realize their force? They do, and I rejoice to know it. I rejoice 
to believe too, that the people around us realize the force of these considerations: 
it is a good onaen; it argues well for law and for liberty. Judges are on their 
guard, are cool, are wise, and larely allow passion or prejudice to control their 
course or direct their decisions. But it is not so with the people. They feel 
strongly, and act rashly, whenever their property is endangered, or their rights in« 
vaded, and it is natural that they should thus feel and act An exception to this 
rule, (and a noble exception it is,) we now behold. I do rejoice then, in the spirit 
which is now manifested, and though there is a strong excitement among this 
people, yet their sympathy I am sure is in full unison with the wish of the Court; 
that in all matters touching this trial, and the prisoner at the bar, right, law, and 
not passion or violence, shall prevail. 

I approach the case then without anxiety, and shall proceed to comment upon 
the law as it is, and as it is conceived to be, with fullness and freedom. The in* 
dictment will inform us of the cause and nature of the accusation; I desire there« 
fore, that it may now be read. 

[Here the Indictment was read.] 

The indictment is specific, as it ought to be, in its charges. It alleges;— 
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1. That John B. Mahan was in the county of Mason on the \ 9ih of June. 

2. That at that time and place he did aid and assist a certain slave named 
John, the property of one William Greathouse, to make hi^ escape out of and 
beyond the State of Kentucky. 

Now I supposed that it would be necessary to prove these charges to the very 
letter, and concluded if this could not be done, that the case would be abandoned; 
I am mistaken. The Commonwealth's attorney thinks otherwise; nay more, he 
and the gentlemen associated with him admit, that John B. Mahan was not in 
Kentucky at the time alleged in the indictment; nor before nor after it; and con- 
sequently, that he did not aid and assist the slave out of this State: and contend 
that if he aided and assisted that slave in Ohio, he has violated the Kentucky 
law, and must be convicted. 

Well, be it so. Vox the sake of argument let us admit the gentleman to be 
light. Is Mahan guilty, theni Give the evidence its fullest force; stretch it as 
wide as may be; and is it strong enough to convict himi It discloses many things 
wliich I eould have wished had been otherwise. But there is nothing in it which 
proves that Mahan any where aided John in escaping from his master. What 
' u the evidence? It is the confession of the prisoner; a species of proof which 
experience teaches us to receive with caution, and which the courts of Kentucky 
in the most marked ibanner have discountenanced. And to whom was^ it made? 
To a deaf man; to one who could not hear the questions put to him unless ut- 
tered in the loudest voice. And what after all does this confession amount to? 
Why that Mahan was in the habit of aiding the escape of slaves; that means 
were provided him for this end; that he wished the witness to join him; that he 
had an agent in Maysville, that fifteen negroes had been sent to him, and that he 
believed Greathouse's John to have been one of them. Now suppose the question 
to be, not whether he aided John out of Kentucky, but whether he assisted this boy 
to escape from his master — is the proof sufficient to convict him? The charge that 
Mahan either in Kentucky or in Ohio connived at, or secured the escape of John, 
is not made out. There is therefore no legal proof of his guilt even under the 
gentleman's construction of the law, and of course, allowing the position to be 
assumed here< — he cannot be convicted. 

But my purpose is not to comment upon the evidence. That is unnecessary 
on account of the position taken on the part of the commonwealth. And what 
is that position? I will repeat it. It is thifk That a citizen of Ohio, living 
. there, and never having set foot on the soil of Kentucky, is yet amenable to her 
Um. This doctrine surprises me; it is new and grates harshly upon my ears, 
aud sounds as if it were the dogma of some despot. True, I am not so old as 
others in my profession, nor yet so learned; and I may not know how much of 
good there is in it. I am cheered at any rate in hearing gentlemen avow that 
this is the doctrine of the common law, and the law of the State. These are 
good tests. I wish none better. I will add only one more; and one I am sure, to 
which none can object: the Constitution of the United States. And if we ap- 
ply these tests fairly, if we examine them honestly with the view of ascertaining 
what they do declare on this subject, we shall have no difficulty. The truth is 
in them, and we shall find it if we search. 
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Far this end, therefore, and in order to bring the questions uoyt in dispat* 
directly before the Court, the counsel for the prisoaer have moved your .Hottor, 
not only to exclude the evidence, but to instract the jury upon the fi>ll9wii^ 
points: 

1. Whether a man must not be tried in the coun^ where the crime it com- 
mitted. 

2. Whether if an offence be not committed in the county, and the oifendfr 
)ives out of and beyond the limits of the State, and has never been in the I^^U, 
jthe Court has jurisdiction. 

These points then, I shall consider in the order stated, and in doing so I ahali 
examine the common law and the law of Kentucky, and the Constitution of tbo 
United States. 

1. Whether a man must not be tried in the county where the crime ia.com- 
jmitted. 

And first as to the common law. Magna Charts, Sir, is a familiar name. It 
was wrung from the grasping hand of tyranny, and is truly the record of Britiah 
freedom. It is in part before me, and I find one of its fundamental provisiona to 
leiid thus: **That no man shall be arrested, nor imprisoned, nor exiled, nor de* 
prived of Ufe, nor in any manner injured, or proceeded against, but b^ the jndg* 
ment of his peers, or the law of the land." Could language be stronger? Could . 
jiuthority be more directi It is conclusive, and if this great charter of liberty be, 
•e my Lord Coke says it is,, a mere affirmation of the common law — th^n. Sir, 
this point is settled. 

But the proof is clearer and stronger still. For our English ancestors were fo 
jealous on this subject, that they left nothing to mere discretion. It was npt 
enough for them that the charter secured to every man a trial by his peers, and 
the law of the land. They guarded this provision still closer, and the law was 
that these peers should be from the vicinage of the county where the crime wee 
committed. For this purpose the venire facias always directed the sheriff to 
•ummon a jury from the neighborhood of the parish or place within which the 
&ct to be tried was alleged. Nay, so very essential did the common law deem 
the having some of the neighbors on the jury, that, if the visne appeared on the 
■record to be from a wrong place, it was a mis-trial, and a good ground for a mo- 
tion to arrest the judgment, or reversing it by error. Cro. Eliz. 266. Hob. 5. 

Admitted, answer the gentlemen^ Such was the law; but it is not so now, 
mnd the English courts have authority to try crimes committed in the Indies, and 
in certain cases, offenders who may have escaped into England, from Scotland 
or Ireland. Granted. But whence came this authority? Not from the common 
law, but from Parliament. The common law never gave jurisdiction in these 
oases, and even now offences committed in Scotland or Ireland are indictable only 
there. On this point the authorities are uniform. I find on examination no di- 
versity of opinion; nor do I believe an authority c^n be produced, (and if there 
be such I call for it,) which declares that offenders may be tried in counties, 
much less countries, where the crime was not committed, without the court stat- 
ing expressly that such ofiences were made cognizable by the common law, but 
by act of Parliament. 



► 



/ 



Speech of J. C. Vaughan* 25 

t need not say I believe; I know such to be the fact For so far was thb 
iprtDcipIe carried at one time, that if a man was wounded in one county and died 
in another, the ofiender at common law, was indictable in neither, and escaped., 
True; Parliament wisely interfered here; and it has done so with equal propriety 
in other cases, making changes upon the same principle that our legislatures hav#. 
made them. But its acts are exceptions. Thus the authorities one and all de- 
clare them. All the law and the decisions referred to by counsel on this subject, 
may be good l^tw; I shall not dispute it. I say only, that it does not apply, un- 
less indeed the old reason and all reason on this point, viz. that the exception 
proves the rule, — has suddenly been reversed. Yet this is the course pursued, 
and gentlemen rely upon the exception, not to prove, but to subvert the general 
rule! But it is all vain and useless. The law is dear. Look at it^ for instance 
as applied now to the grand juries in England; they are sworn only to enquire 
for the body of the county. "They cannot," says Mr. Justice Blackstone, *<regu- 
larly enquire of a fiict done out of that county for which they are sworn, unleas 
particularly enabled by an act of parliament." Look at it also in its largest 
sphere; the great principle of Magna Charta U still the law of the land. "la ge- 
neral," declares the high authority just quoted, [and when refemog to the acts of 
parliament, and the very decisions made under them upon which gentlemen nam 
rely as exceptions, "in general, all offencet must be enquired in$; a* vfeU. at 
tried, in the county tohere the fact is committed,**] 

The common law is clear; let us secondly inquire what is the law of Kentu^y 
on this pointi There is no difference. Ns^, I do believe that on this partictt- 
lar subject, the legislature of this State has been truer to the common law than 
the British Parliament. For it has provided directly that the place wherethe 
crime is committed is the place where the offender must be tried. If a man for 
instance, strikes another in Mason, and he dies in Nicholas, or if he poison him 
in Mason and he dies in Nicholas; or if a man commits treason in Mason or be 
accessary to murder or any felony here, and escape and be arrested in Nicholas — 
in all these cases Mason is the only place where the offenders can be punished,. 
The practice too, of the courts is in full conformity with this principle* For if a 
crime is committed in Nicholas, and the offender be indicted here — he escapesi 
and no power can prevent it. How then, can it be contended that a man can be 
convicted for a crime commenced and consummated, not only out of this county, 
but out of this State. The thing is preposterous. 

"Not so, say the gentlemen. What you state as to our law is true. But the 
statue which Mahan has violated, is an exception, and gives this authority." How? 
That statute is before me, and I see nothing in it which contravenes the general 
rule. It says, "if any person** shall aid a slave in escs^ng, ^c, dtc But ai9 
these words unlimitedl Do they apply to Canadal Can they, reach the Qhiaa 
who has never trod on this soil? tJnquestionably not. Mark- the phraseplogy 
of the statute. If any persons aid slaves, they shall be punishjed — for whilt? finr 
assisting them "to escape to parts without the limits of this State, to any oibw 
state or foreign country." Now in legal contemplation, how can ^. mai^ aid a 
slave to escape -without this State or assist him to another, unless he be Yasftt 
self tffithin this State? The words, <*without the limits of" and ''to another^ 

4 
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prove cleariy that the statute refers to acts done in Kentucky. Besides, any 
other eohstraetion would enable this State to govern the world. But the law 
itself, fairly constmed, does not warrant such an inference; and must he taken 
(Ally to apply to persons who had been present here, and were subject to the jurie- 
diction of the court. I think this ground, therefore, untenable. 

The laruth is, the law and the Constitution of Kentucky are clear and decided 
eh thii subject; the provisions of both are familiar to your Honor. I have re- 
fen^ generally to other statutory enactments, and the practioe of the courts un- 
der them; but I will now be more paiticular. I find the statute of 1796, sect. 24, 
rtigtthitiiig criminal proceedings, provides; — '^That the g;and juries in making 
iMiy preseBtment, shall specify the crime presented, and the time and place where 
it WBseemaitted.*' And has this been done here? or the time and place stated so 
fkr M regards Mahan, in this presentment? Sir, the sworn officer of the State ad- 
niilf that they are not; admits that Mahan has not been in this county; admits that 
lie has hire committed no crime: — and yet he urges his conviction! But I do 
not mean to press this matter; I refer to the law to show that the time and placs 
niaM hie aUegied, and of course proved as alleged. But there is yet a higher an- 
tilority; the constitution of this State guaranties this right to every citizen, and it 
^kMs iN> in the very tpiriC of the common law, and almost in the hmguage of the 
Ifegnm Charta. It provides*— *<rhat in all criminal prosecutions the accused kMh 
a right** "to a speedy public trial by an impartial jury of the vicinc^e!* *<nor 
dtti he he deprived of hit life, liberty or property, unless by the judgment of his 
{Mere, tk the bw of the land.'' Now where is Mahan's vicinage? where are his 
|Mfeite? Where, Sir, is his few? Not here, not in ibis county or dtate, but in 
Ohio, tlttd ih Ohio alone. But I do not mean to urge this consideration ; I quote 
the eOiUitittttion to prove, that tlie county where the crime is committed is the 
only i^oe where the offender can be tried, and it does so prove it beyond the 
fifow^ of cavil or controversy. 

I thiiik then, I may say the first point is settled; viz. that both the couunon 
fti# and the law of Kentucky decide, in the language of Mr. Justice Blackstone 
— ^^at all oflfences must be enquired into, as well as tried in the county where 
Che feet is committed.'* 

And now. Sir, I ask how it is that John B. Mahan is in bonds before you this 
datyl The law repudiates the principle for which gentlemen contend. I ask 
then, how is he here, and a prisoner at your bar? Before me is the indictment; 
hut that is etained with falsehood. It alleges that John B. Mahan late of this 
cosnty, wns here at a particular time, and at that period violated the law; and 
itovr it is admitted that all this is untrue. How then is he here, and as a felon? 
By construction; aye^ Sir, the principle of the Star Chamber, the very principle 
tfuit has glutlied the tyri&nts' worst passions has been resorted to, to render him 
ittenable to the law. This is the argument — Mahan was not here in person; 
nor did he here commit the crime alleged; but the statute Bttys, if any perton 
wiA a slave to escape he shall be punished; now Mahan in Ohio did aid a slave 
tbas to escape; therefore he has violated the statute, and may be held and pu- 
nlslMd for such violation in this county and State, Thus by construction is he 
made to be here at a particular time, and by construction to commit here a par- 
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tiqular offeooa! Sir, if this doctrine were uttiofed when inea*« minda wer» pq^ 
warped by prejudice, it would be scoffed and scorned by every free spirit, t^ i^ 
Qotf Up any of its phases, right; it is &lse to liberty — it is false U Ihw. 

2. 1 come pow to the second point: whether if any ofienoe b^ not C(0inmil^tc4 ill> 
Ihe eottnty and state, and the offender Utos out of, and beyond the Umilf of 4m 
ftate, the court- has jurisdiction. 

And first, aa to the common law. Here as on the other poin; 'M authoritiia' 
%rp direct I will read a few of them, and I think the gentleman wiU find tMi ' 
bingQftge stronger than they had anticipated. **It is>" said Mr.. Jttst&oe BiiUic». 
*% general printciple, that the penal laws of one county cannot be taken notitM, 
of in another.*' 3, 7 R. p^ 733. Lord Ellenborough toe, in a Idte oaae» & M. ^ 
Salw. 99, affirms the same doctrine. **Penal laws,*' said Lord Longhhorongh, in t» 
4cnided case, *^nal laws of fi>rmgn countries are strictly local, and aflfect ntothrt 
ing more than they can reach, and can, be aetaed by virtue of their authoriij. 
A fugitive who passes hither comes with ail his transitory rights. He may reoeiTH' 
veney held for hie use, and stock, obligations and the like; and cannot, be affiacCr. 
in thiseountry by proceedings in that which he has left, beyond the limite of whidli 
aucb proceedings do not extend." I have before me other authoriUea; I: deem! il 
nnneeessary however, to read them: I remark only that so far as I am aoi|«iaintfid»t 
they, are equally decicled. 

Nor can I conceive how it could be otherwise. The very idea of iuilioo% eaiv* 
nea with it an inherent right on its part to make its own laws^ and oonlcoJ its 
own territory. This is the attribute of sovereignty. Besides as ta cruninii 
laws, even if this were not the general rule, such mnst certainly be thicaee. For) 
oriaae ie local; it is often too, created by law, — it is rarely viewed in this sunn 
light, or punished in the same way, by di&rent nations; nay, what is deemed^i 
p^nal i|i one country may be regarded as a noble virtue in another. Timsia iti 
in Europe now with regard to political offences. The country then, where the. 
crime ie committed, has alone cognizance over it. No other nation oan puniob i^ 
and hence is under no obligation to notice it It is plain therefore I repeat that: 
the'laws of oniB country have no intrinsic force except within the juriediotiofnofi 
that country. Mi. Justice Story states the rule broadly and without qnaltfic^T< 
tion. *^he common law," he says, '^considers crimes as altogether locals nnd; 
punishable exclusively in the country where they are committed." 

Stttwe are met in reply to these authorities and argilments by extreme casai;i 
Many n^ions, it is said, are separated by a mere linCr Suppose a. man>onona> 
side shoot8= down bis neighbor on the other side of it Here the murderer is :i«i 
one nation; his victim in another. Now must not the offender escaped No; har 
wtiH be punished. But whyl Not because this nation has jurisdiction over that| 
but because they agree fimm comity, from mutual convenience and mntual'necaaf>! 
aity to give each others kws in these cases extra territorial force; otherwise the oC« 
feoiders must efoape. For I repeat the remaik fkgain, that no nation, or its sitb^ 
jt»ots.are bound to yieU the slightest obedience to the laws .of another Jiation. 
"Whatever extra territorial force they are to have," states the high authority but 
quoted^ **isthe result not of any original power to extend them abroad, butt of 
th|it respect which from motivea qf public policy ether natioapi are diipased tn 
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yield to them, giving them effect with a wife and liberal regard to common con* 
▼enienoe, and mutual necessities/' 

Upon this point the common law is clear. I propose now, in the second place, 
to inquire whether it is binding as between the States of this Union. • 

I think it is. I think too it ought to be. True; these States, form what is 
termed the Union, and ought not, and I hope never will be foreign to each other; 
bot so far as regards criminal matters, I do not see how it could be otherwise. 
There is no uniformity among the States; there is not and there cannot be, a 
oommon standard. Crimes are punished differently in the different states, and 
each enacts such laws as the occasion demands, or its sense of justice dictates. 
How is it possible then, to make the penal acts of one state operate in anotherl 
Beeidet, according to an old rule, and I think a good one, it ^ould be unjust to 
ask it. The humanity of the law supposes the power to punish and the 
power to pardon, to exist in the same authority. But that could not be, onder 
this state of things. For the power of pardoning does not extend beyond the ju- 
riadiction of estate, and cafinot operate upon an offence committed within the 
limits of another state. Give then the penal laws of each state force in all, and 
linless offenders never leave the jurisdiction wherein they were convicted, no 
matter what may be their hopes or efforts, their repentance and reform — there is 
no pardon for them. The stigma of the law is upon them, and there it will re- 
main forever. 

Bot this is not all. Such a result would shake the very foundations 
of society. Take a femiliar example, — here are two neighboring States, the one 
tolerating, the other prohibiting slavery. Now how can the laws regulating thia 
institution, and the rights of property growing out of it, apply to bothi No good 
could resuH from this extension of authority. Good, do I sayl I see nothihg in 
it but the promise of confusion, contention and dispute, and all the consequences 
of tumult and strife. The thing Sir, is impracticable. But there would be yet 
another and a deeper evil. The principle, that the penal laws of one state have 
no operation on another state is based, as I understond it, upon the equality and 
independence of each. It is, as I have said, the attribute of sovereignty. To de- 
1^ this then, — ^to say that the laws of one state have extra territorial force in ano- 
ther, is to surrender all claim to this equality — this independence. ' Now are the 
slave stetes prepared to make this surrender! Are they prepared. Sir, to admit 
that the free states may Enforce their laws within their limitel I speak now to 
one point, and I say that the safety and the hope of these States rest upon the 
fiict, that the law has fenced in and hedged up their supremacy so that none can 
▼iolate it without trampling upon the highest obligations. Kentucky is supreme 
-^nt let her pass the Rubicon, let her contend for good or for ill that she has ju- 
risdiction in other states, and she will make a breach in the wall of the 
Constitution through which the floods may rush in, and overwhelm her. Look- 
ing at this matter then, simply upon its merita, I pronounce it impracticable, un- 
jost and dangerous. It can not be enforced anywhere; I know it will never be 
acted on in this country. 

But I am reminded here that these argumento have been met, and an answer ia 
naked to the eeae put. I am ready, Sir, to respond to it ''There is," it ia sup^- 
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poiedy "a line formed, coraBiencing at this place and extending through Ohio to 
Canada; the object of which ia to further the escape of slaves. Now the men 
who belong to it in Ohio, are as guilty as the men who remain in Kentucky. And 
are they to escapel Are they amenable to no law? ' W>hile thus violating our 
rights and destroying our property, ought they not to be, and are they not, pn. 
nishable by our lawl" Sir, the case is a hard one, and it is well and strongly 
pot. But I shall meet it, and I tell the gentlemen plainly, that by the laws of 
Kentucky, they who thus act, bad as they are, shall not be touched. Better far 
would it be that the property of both States, and every living thing in both, were 
annihilated, than sacrifice this principle. No. The law of Kentucky does not 
and cannot operate in Ohio.* "And must these men,'' it is asked, <*be allowed 
thus to endanger and injure, and irritate and annoy us without check or contrail" 
Not so— not so. Sir. From comity, foreign nations allow extra territorial force 
to each others laws. But a higher principle governs us. We are one. Every 
thing then, — the memory of the past and the hope of the future, duty, the rights 
the spirit of the Union, calls on the states to guard each others wel&re as their 
own. No wrong should be done— none tolerated. But when wrong is thus 
dona the state injured should appeal, not to any original power of her own, bat 
to the justice and patriotism of her sister state, to remedy that wrong. The as- 
fertion of the former will always be resisted. An appeal to the latter will rarely 
femain unanswered. "^ 

But really this is not a moot point. The doctrine is decided by the highest 
tribunals in our land, ^We are required," said Mr. Chief Justice Spencer, in 
an important case, **to give force to a law of Connecticut which inflicts a peni^ty 
for acquiring a right to a chose in action. The defendant cannot take advantage 
of^ nor expect the court to enforce the criminal laws of another state. The pe- 
nal acts of one state can have no operation in another state. They are strictly 
local, and affect nothing more than they can reach." 14 John. p. 338. I beg 
also to cite the case of the Commonwealth vs. Green, 17 Mass. Rep. 543. The 
opinion is given by the late Chief Justice Parker, a renowned and venerable name, 
and is full of close and strong reasoning. I have already urged many of the 
arguments contained in it, and as the case is a long one, I shall only remark that 
it confirms throughout the decision of Mr. Chief Justice Spencer. One other 
authority I shall quote, and then I have finished this branch of the case. But 
that is so apposite that I cannot pass it by in silence. It covers the whole ground. 
'* We caimot," declare the court, **t(ike cognizance of cringes committed in ano" 
iher ttate, even though the legitUUure of our ovm ttate hadpatsed an act ex- 
preetly making certain crimes so committed punishable in the same manner, 
us' if they had been committed vdthin the hmits of our ovm juritdietion,**'\ 

The common law on this subject is the law of the Union, and the penal acta 
therefore of one state have no force in another state. 

And I must confess that I do not understand the opposition to this position. 
There are principles, Sir, about which men do not argue, and which few dare 
question. They are convictions rather; are the teachings of centuries; and start 
vp before us ever as living realities — as realities which are a part of OKr very 

* 10 Serg.dD Rawle 125,4 Johnson's Ch. Rep. 106, 1 Amer.State Papers 175, 
t Taylor's N. C. Rep, State, vs. Taylor, p. C5. Story Com. p. 517. 
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• nature. Such I regard the principle for which I aip now contending. I feel ij( 
to fa;^ right; I believe it to be the result of miiny h^d foiigbt battles (or freedoH) 
— I believe it (o be in sympathy with ^11 our purer and nobler fedings. I fe^l \% U» 
be truth; and modify and change and soften down as much 9» we may qr piV9^ 
tl^e position assumed in opposition to this prinapl^ and now urged and defended* 
•till its nvowal will ever startle ^nd shock us. For what is home, if its aaooCi^ 
f^9y be violated, and fathers and sons torn from it, and driven beyond tkie fo^ 
ojT l^ndred and frionds, and all the aid and the law qf honpel And wh^^ tpo ff 
UbiBrty, if while treading upon oui own soil, the hand of a fore^ office^ ^;ifW]( 
neize OS and bear us fettered, and as felons, into a foreign jurisdicticuii^l 1(^ 
pp not that the man who has been thus taken is a man who is a iajfm^'f;;^ 
nofd. He may be as dark a v»Uain as ev«r roamed the eart^ for tji^t; \ c^fC) 
^. The right to aeize him confers the right to seize the best. I r^p^ 
^ doctrine then throughout; I repel it as unjust; as fi<U of wrong; as q«-r 
holy; as the instrument of despotism, and fit only for the despot'a use. A^d if 
I^entu^ky a^pt it, — if in an hour of error or irritation she will saceiva and 9fi\ 
lyion it, s^e will prove recreant to the principles of her fathers; will saorific^ Xi^ 
gassing interest, future Kood — ^wiU mar her own hopes, set at naught her hv^ 
dijty, defy law, and endanger, if not crush, the common weaU There iaperU- u| 
it, Sir; let bar shun it as she wonld her own ahame. 

But I propose another test as to the question of jurisdiction; the ConsUtVi^i^ 
of the United States; let us examine it. 

Allow me however before I notice its provisions, to say a word as, tp tha fii»| 
ipoilit. The first soction of the third article provides, *'that the trials of all crim«ia« 
axcept in cases of impeachment, shall be by jury; and such trial shall be. held Uk 
4^^ fiate whore suich crin^ sh.all have been committed/* Now this language i« 
«^1^ and strong. But clear and strong as it is, it did not satisfy our Others. Iq- 
v^yi^nals under thia clause, it was argued, may be taken firom one part of a sUta 
rai^d tried in another and di^tsnt part of the same state. Tha objection was felt; 
a^d, 8tf,4t waa removed. Tha si^th article of the amendments, among other 
'tk^Uiga piovides, *'That in all criniipal prosecutions, the accused shall ei^oy the 
>fight to a i^peedy public trial, hy aa impartial jury of the state and district whare- 
4n the crime shall have been committed." Thus we perceive that th» fiamers of 
«tha Constitution were resolyed io maintain the spirit of the common law, and for 
f^lj^ purpo^ do 1 now quote their provisions. 

Qut \i is the second poipt; vi;^ whather a state has jurisdiction for offences com- 
•i^itt^. out of and beyond the limits of that state, to which I wish now wish to 
direct the attention of your Honor. Much has been said, and I suppose mor^ 
will be said ^hout the common law, and the law of the state. I have spoken 
IgUy with regard to both, — Ideam them important in this discussion. But after 
all it must be obvious to your Honor, if a state posaessea original jurisdiction in 
:a(iotheretata, that this results, and can alone result from the Constitution of the 
Uxntad States. **For without that," says Mr. Chief Juatiee Parker, "the several 
sjtates are. entirely independent of each other, and as completely foreign one to 
the othar, except sq far aa temporary coniederecies may have united them, as ai^y 
separate European goven^oi^ts* Whi^tever change oj^ifts in this relatipn, n^ust 
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bt sought for in the ConslUution of the TTnited States, and the law« of Congreai 
made pnrsaant thereto." 

What then, declares that Constitution? Enough to satisfy us that no such 
powtr erists. It is there provided, **That all powers not delegated to the United 
StiiteS, nor prohibited to the states, are reserved respectively to the States." Now 
the right (o punish crime for a violation of the state laws, has not been delegated 
to the former, nor is it prohibited to the latter. This is clear. It follows then 
rn this respect, that the states are supreme; are as much sovereign and as much 
foreign a^ though they were not united together. Nequi enim provincice foede- 
TAttt unl supremo parent. Nor are they governed here by the higher power; or 
^ #e tetm it, the general government; a remark, says Mr. Justice Story, speak- 
ing on this subject, strictly applicable to the American States. But, Sir, the very 
eltcuise quoted on the other side, and the only one referred to, appears to me to set- 
tle thit question. I speak now of that clause which provides, "That a person 
chirgisd iU any state with treason, felony, or other crime, who shall flee from 
justice, and h^ found in another state, shall, on demand of the executive authority 
of the state from which he fled, be delivered up to be removed to the state having 
JnHith^th of the crime.^ Now the recognition here of the exclusive sove- 
rlei^tjr of the' states in regard to crimes committed within their territory, as well 
ilir fb^ local nature of crimes and punishments, is perfect. It is as much so, as if 
thiii Cdrtstitution httd declared that the jurisdiction of states, so far as regards 
ibA penal acts, shall not extend beyond their limits. And when beside, your Ho- 
]l6r recollects the deeinom made by our hig;hest authorities, and which I have 
^l^v^here noticed — all sustaining the position here assumed; nay, Sir, declaring 
ihii the court cannot take cognizance of crimes committed in another state, even 
tftbugfa their, own legislature had passed an lict making such crimes so committed, 
jkitaishable as if they had been perpetrated within their own jurisdiction — it does 
lit't)^*' to me that the principle must he considered as settled almost beyond the 
power of Attack. 

And such is the law. For the Court, and for all, this is enough. But a consi- 
deration of the reason upon which that law is founded, will convince us that it 
6ught to be as it is. And what is that redson? It is to guard against wrong; to 
ward off the tyranny of rulers, and stay a spirit of violence and vindictiveness on 
the part of the people. Rulers need restraint. The people, Sir, require it. For 
tet their pdssions be stirred np and fed by resentment, and all bound up and hurl- 
ed against one man, and how is he to escape? Take the very case before you. 
Let it be believed that Mahan is in conspiracy against Kentucky, that he is one 
df a band who are resolved to mar her peace and destroy her property; that for 
^is end he has agents and spies among the plantations, and in the homes of her 
dtizens; and be it too, that the evidence on which this belief is founded, is false: 
—what power, T ask, could rescue him from the vengeance of the people? There 
li but one, — the power of the law; and the law alone, in all cases of wrong and 
tiolence, and usurpation, is the only palladium which can protect individuals 
from harm, or save the people themselves from oppression. 

But I must go fkrther. I hold this principle essential to the existence of our 
UiTlioil. This la no new saying. Our fi&thers so thought and i^ake. For thia. 
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very question, as to the equality an4 jurisdiction of the states, Was early and tho- 
roughly discussed by them, and was settled as it now stands, by concesnon and 
eompromise. Under the old confederation, each stale was sovereign. Was this 
to continue? Ought this to be so? These were the questions mooted in the con- 
vention, and for a time the states seemed divided. On the side of the smaller 
states it was argued, that they must stand as they had stood; that the general go- 
vernment ought to be partly federal, partly national; that thus alone could a just 
balance of power, and sovereignty, and influence be preserved among the states; 
that the larger states, under other circumstances, would usurp prerogatives and 
violate the rights of the smaller; that it was the only way to prevent a consolida- 
tion among the states into one republic; and that unless the weaker are equal to 
the stronger, they possess no power of self-defence, and are ruined. These argu- 
ments prevailed. The larger states yielded, and the Senate is a constitutional re- 
cognition of the "sovereignty remaining in the states, and an instrument for the 
preservation of it." Thus, then, stands the matter. The Union is supreme in all 
points transferred to it, and the states sovereign, in all those which are not trans-, 
ferred. 

Let the principle, however, contended for he admitted; let it be that each state 
has jurisdiction in another, and what becomes of our Union? What will our 
boasted Constitution be worth? What will avail our checks, and the balance of 
power, and all our means to arrest usurpation and licentiousness? Tell me not 
that interest, patriotism and duty, would limit each state within the pale of the 
Constitution, and force all to feel and obey its provisions. We know, and all 
history and experience prove it, that with nations the present purpose, the imme- 
diate interest and ruling passion, and not law, not positive justice, not future 
good, control and govern. What then, would be the result? Sir, our Constitu- 
tion and our laws would be dead instruments and passive tools, and our Union a 
rope of sand. For the larger states under this principle, would grasp at more 
than they have; would overleap their boundaries and extend their limits in ex- 
tending their jurisdiction. Instead therefore of being as we now are, the envied 
exception to all nations, instead of having the Union and its members supreme 
in their separate spheres, "each having its independence secured beyond the pow- 
er of being taken away by either, or all the others;'' — instead of all this, we should 
have one empire, or several distinct republics, or states .reduced to servile obedienec 
to other states; — complaining, yet without the power of redress; suffering, yet 
not daring to resist; in name free, but in fact colonist; aye, and it may be, 
slaves. 

Do I exaggerate — is this picture colored? Sir, deeper and darker ills under 
this state of things, would beset us. War, and all the ills of war, would desolate 
this fair land, and break the spiiit of our people, and bow their necks to the iron 
rule of despotism. For what has been the great cause of all war? What, Sir, 
bas occasioned the ruin of all republics? Disputes, and oflen trifling disputes, 
about territorial limits — about jurisdiction; fomented by ambition, the desire 
to enlarge, and the wish to master and to rule. And how are we to escape these 
wars — how shall we prevent this result? Man is her^, and is as full as ever, of 
aml^ition, anger, hate, lust, and the love of power. Bare open to him then, the 
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meaHfof indulgence and he will here, and now, riot in excesa. And will not 
the doctrine now sought to be sustained, produce this result? It must, Sir. For it 
mars all the fairer proportions of our system. — It cuts it up by the rery roots. 
It opens wide too, the means of indulgence for all the baser and darker passions 
of man's nature, and will nurture, ripen and give them vigor. If then, we would 
prevent war and check violence, and arrest all usurpation, — if we would give our 
system vitality and infuse its spirit among the mighty mass, and let it pervade, 
nerve and cement the whole, — if indeed we would live, we must in the very onset 
resist this doctrine as if it were despotism itself. 

My conclusion therefore, upon the whole case is this: That the common law, 
the law and the Constitution of Kentucky — the Constitution of the United 
States, all declare, that the accused must be tried where the offence is committed, 
and that the jurisdiction of a state does not extend beyond its territorial limits; 
and thus declaring, I hold that John B. Maban, never having been in this county 
or state, has violated no law of the State, and (hat your Honor is bound, not only 
to exclude the evideifce offered, but to instruct the jury that he is not guilty of the 
crime alleged in the indictment, and that the court has no jurisdiction over thif 
case. 

And now I cannot avoid asking if it does not seem strange to you, Sir, that 
these principles should be questioned and attacked here, and nowl I can hardly 
realize it. But it is so. The effort is openly made to break down in America 
principles which both here, and in England, sure thought to be the bulwarks of 
freedom, which Magna Charta declares sacred, and which man always has guard- 
ed with religious jealousy. I am amazed. Yet it is so. — All the zeal and all the 
energy and all the talent of the Commonwealth's attorney is exerted to the utter- 
most to erase them from the statute book. Vain effort, and idle as vain. As well 
attempt to batter down this massy building with his naked arm, as to pluck out 
from freemens' minds these rooted principles! No. The proud boast of British 
statesmen, that all bare and exposed as may be the poorest peasant's hut, the 
king cannot and dare not enter it; and the prouder boast still of the British peo- 
ple, that no subject can be touched or tried except by his peers, and the law of 
the fand, — will ever be England's glory while England is free. And as for us, 
— as for us. Sir, we shall yield up these principles only with life or liberty. 

I might stop here. I wish however, to mention two other considerations why 
Mahan should be acquitted, t cannot say that they ought to be urged upon 
the Court; I fear not. But your Honor, I am sure will overlook this impropriety, 
and pardon every thing to the spirit which induces me to state them. 

The first consideration relates to the peculiar interests of Kentucky. Wi^T 
this prosecution? Why this strong effort to convict Mahani It is alone, and 
simply, to protect that interest; this, at least, is the strong and ruling nxolive, I 
believe gehtlemen err. I believe the true way to effect this object woojd be to 
let the prisoner go; and I am sure if a misguided zeal had not caused his sei- 
zure, that this interest would stand on a firmer basis. For what ha» been tha 
conduct of Kentucky with regard to fu^tivet escaping to her territory, from 
another statel By statute she has given the Circuit Court authority whenever 
a demand is made, to enquire into the matter, and if the (UgitiYes are not identi* 
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fied, they are to be discharged; and further, in an amendment to this act it is pro* 
vided, that if such fugitives are charged with removing slaves into this, from ano- 
ther state and are properly demanded, the Circuit Court is directed to enquire 
into the charge, and if such fugitives prove these slaves to be their property, 
they are tp be discharged. And yet Kentucky here, and now, through her official 
agent denies a right to another state which she claims for herself! denies the 
right to Ohio to piotect in any way fugitives, while sh^ declares that she may and 
will protect them herself! — As if it were not just cause of offence between na- 
tions, for one state to demand from another a particular action, when at the same 
time and under the same circumstances, she refuses such action to that state. 

But this is not all. Kentucky not only thus demands a privilege from Ohio 
which she refuses to grant to Ohio, but further openly contends that her penal 
laws operate in Ohio, and bind her citizens. Now does any one suppose that 
these claims will be allowed? Does the Commonwealth's attorney believe, can 
he, can any man believe, that Ohio would submit to, such usurpation? All hon« 
est men would scorn her if she did. And what, I would ask, must be the result,, 
if such pretensions are urged, and an effort is made to carry them out? I 
will tell you. Sir. Ohio will resist: but that resistance will be negative merely. 
She would simply refuse to deliver up fugitives when demanded by Kentucky. 
I remember well the provisions of the Constitution. I know it is declajed that 
fugitives shall be delivered up when the demand is properly made. But under 
these circumstances, and with the construction given- to the law here — with the 
conviction that, under such construction, her best citizens may be seiased, and that 
too, through fraud and falsehood — Ohio would have no alternative. And what 
then would be the position of Kentucky? I ask your Honor, I ask thinking men, 
what then would be the consequence? Sir, under this state of things the pecu* 
liar property of Kentucky would be exposed to villains from within and from 
without — to men who, through fanaticism, or for hire, would steal, rob, and de- 
stroy; — exposed too, beyond the means of redress, or the power of protection! It 
does appear to me that it would be for her security to abandon the prosecution 
against Mahan, and with it, the doctrines which are relied on, to sustain that pro- 
secution. 

My second consideration is an appeal to the honor of Kentucky. I have re- 
fened before to the indictment; its contents are familiar to all. I need only say 
here, that its charge as to Mahan being in this State and county at the time aA^ 
leged, is admhted to be incorrect. But there is another document before me touch- 
ing this matter, which has not been referred to, and which I wibh to notice. 
It is the demand of the Governor of Kentucky upon the Governor of Ohio. 
And what does it declare? That because John B. Mahan did aid certain slaves, 
the property of Greathouse, to escape out of, and beyond, the limits of the State 
of Kentucky, because he has fled from justice, and is going at large in the State of 
Ohio — the said John B. Mahan is demanded as a fugitive from the justice of 
the law3 of thit State, Now, Sir, did the Governor of Kentucky know that 
the prisoner had not been here? When he forwarded this demand, was he aware 
that the ground would be taken that this was not necessary either to seize or to 
punish? I venture to say, no. Did the Governor of Ohio, then, understand 
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these thingsl Was he informed that John B. Mahan had never been in Ken«- 
tacky, and that the indictment was found upon the ground that, though livingt 
in Ohio, he wa^ yet amenable to the law of this Statel Never, Sir. I pledge 
myself that under ibese circumstances no governor of Ohio would ever have 
delivered him up, and I believe further, that no governor of Kentucky would 
ever have demanded him. 

How, then, is Mahan here? Shall I declare iti I feel-H9very &an must feel 
*— that he is here because all the facts of the case were not stated in the indict- 
ment and the demand. I censure no one. I utter no complaint. I state the 
fact; that John B. Mahan is now here because the whole truth of the case was 
not set forth, as it ought to have been, in the indictment and the demand. And 
now, Sir, I put it to the attorney who represents the State, who would uphold her 
dignity and her honor, whether he can with the knowledge of these circumstan- 
ces, press this trial, and seek the conviction of the prisoner? Sir, if I represent<^ 
ed this State now, and it were proved that Mahan had endangered the whole 
property of Kentucky, and was ready when discharged to carry fotward his work 
of destruction — ^he should go;-^o free; go unhurt and Untouched. And does 
the gentleman ask me why? Because, Sir, the honor, the truth, of my state 
should never be hurt or questioned whenever I had the power to prevent it. The 
escutcheon of Kentucky, it is said, is fair and pure. I believe it. But if this 
man is convicted, if having obtained his presence by a suppression of the whole 
truth he is doomed as a felon, a taint will be upon that escutcheon which no 
time or change can efface. And will this be? I know. Sir, that it will not» I 
know that the pride and principle of this State would scorn any and all decep«> 
tion; and I feel, therefore, in resting the defence of John B. Mahan as I now do. 
Upon the law and her honor — that he must be a^uitted. 

But, Sir, I have done. I dread all conflicts between the states, and Am anx'^ 
ious always to arrest them* For this purpose, I endeavor to strengthen the cords 
which bind them, by removing every cause of complaint, and every source of ir* 
ritation. I feel, indeed, if this could be done, if the common resolve were sim*> 
ply in all itatt controverties to yield, rather than encroach, that we should cause 
thb mighty republic to grow and expand, and rise up first, and £Bur above the 
nations of the earth; a mark and a sign to be gased at— not as a passing aoci^ 
dent, or a dazzling wonder — but as a living i-eality to be felt and understood 
among men; a reality which should elevate man by securing freedom and growth 
to mind forever. The thought is glorious. And can not this result be secured? 
Can not we gain for our country this destiny? Aye, Sir, we can* We have, 
the means* The power is in us if we toil rightly and toil together. Gate on 
yon beautiful river which separates our states, and in tracing it from its source to 
the ocean, behold how it receives and forces upon us civilization and wealth, and 
all the regard which kindred pursuits awaken. Meditating upon these thing* 
when journeying hither, as I marked the steamer cleaving the waters of th« 
Ohio, and watched the waves rolling in opposite courses, until seemingly they 
kissed either shore in token of love, I felt as if the very voice of nature mur* 
mured forth its eloquent sympathy in defence of perpetual Union* I hope this 
may be so, and that long as these waves shall roll, that Union may last) firm 
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from policy and interest; but firmer, and more enduring yet« through prindpts 
and auction, 



To hit Excellency y the Crovemor of the Slate of Ohio, 

Whereas, it has been represented, by the affidadit of William Greathouse, 
that John B. Mahan stands charged by two indictments in the Mason Circuit 
Court of this State, in aiding and assisting certain slaves, the property of the 
paid William Oreathouse, to make their escape from the possession of him, the 
■aid William Greathouse, out of and beyond the State of Kentucky. 

And whereas, information has been received at the Executive Department of 
this State that the said John B. Mahan HAS FLED FROM JUSTICE, AND 
IS NOW GOING AT LARGE IN THE STATE OF OHIO; and it being 
important and highly necessary for the good of society that the perpetrators of 
■uch offences should be brought to justice: Now, therefore, I, James Clark, Go- 
Temor of the Commonwealth of Kentucky, by virtue of the authority vested in 
me by the Constitution and laws of the United States, do, by these presents, 
DEMHND THE SAID JOHN B. MAHAN, AS A FUGITIVE FROM 
THE JUSTICE OF THE LAWS OF THIS STATE, and make known 
to your excellency that I have appointed David Wood my agent to receive said- 
fugitive, and bring him to this State, having jurisdiction of the said offence, that 
he may abide his trial for the crime with which he stands charged. 

In compliance with the requisitions, I herewith annex and submit to your 
Excellency a copy of the indictments upon which this demand is founded, which 
I certify is authentic 

In testimony whereof, I have hereunto set my hand, and caused the seal of 
the Commonwealth of Kentucky to be affixed at Frankfort, the 
[ L. S. ] ^8th day of August, in the year one thousand eight hundred and 
thirty-eight, in the fortynseventh year of the Commonwealth. 
By the Governor. JAS. CLARK. 

J. M. Bullock, Secretary of State, 

The authorities referred to by Mr. Yaughan were omitted by mistake. They 
are mentioned here and the pages in which they ought to appear are referred to — 

Pages 24 & 25—4 Black. 240. Chitty's Notes. 3 Thomas Coke, p. 505. 2 
Hale's P. C. 272. Rex vs. Munton, 2 Espi. p. 62. 

Page 27—1 H. Black. 135. Story's Com. Laws, p. 517. 14 John. 340. 

Page 28 — Story's Com. Laws, p. 7. 17 Mass. 540. Hargrave's Notes to Lit- 
tleton, 79, b, note 44. 

Page 31 — 17 Mass. 550. Story's Com. Laws, 520. 4 John. Chan. Rep. 106. 
1 Kent., 2 vol. p 36. 2 Ftrange R. 843. 1 Vesey Sen. 246. 1 Amer. Jur. 287. 

Page 32--Federalist, Nos. 15, 23, 62, 63. 1 Wilson's Law Sec. 296. 2 Pil- 
kbs' History, 233, 283. 4 Elliot's Debates, 62, 68. Rawle's Com. 36, 37. 2 
Wilson*s Law Sec. 146, 147. Luther Martin's Letter & Speech, 1788. Story's 
Com., 2 Vol. 174—179. 

Several mistakes have crept in inadvertently. On page 23, instead of 'Hhat 
he believed Greathoose's John to have been one of them," read — ^*that Mahan. 
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told him (Perrigo) that he had seen two negroes by the name of John, one of 
whom belonged to Greathouse, who had come near catching him/' On same 
page, instead *'of allowing the position assumed here/' read <<and even allowinf^ 
th« position assumed to be correct." Page 80, for ^'or the time,*' read *^are the 
time. " On page 30, 4th line, ^'soften it down," the word it ought to be omitted. 
Same page '^opposition to thb position," read ^'opposition to this doctrine." Same 
page, *'the man who has been thus taken ia a man vfho" the words "is a man 
who" ought to have been omitted. But the intelligei^t reader will perceive thea^ 
and similar errors, and we shall not notice them further. 
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Mr. WxLLSR then rose and addressed the court as follows : 

May it please the Court: — I agree with the gentleman who opened this dis« 
cussion, that the question upon which it turns, is one of deep and vital imports 
ance — ^that its effect is not to decide upon a contention between individual and 
individual, over private rights; or to ascertain the respective privileges of indivi- 
dual citizens of different states: neither sir, is it limited to an inquiry, vouching 
the character, life, or liberty of an isolated individual. But it is a grand ques- 
tion of state jurisdiction and national right. It is a question which reaches the 
most sensitive principle incorporated in our mstitutions; one which is already agi- 
tating this entire Union to its farthest extremities, and under the influence of 
which, our Republic even now, trembles to its deepest foundations. And, sir, I 
will hazard the opinion, that upon the final settlement of this controlling princi- 
ple, when carried out into its widest application, must hang the hopes, the for- 
tunes, the destiny of this confederated people, for all time to come. 

The gentleman was right when he said, that a subject of such grave «nd so- 
lemn moment, should meet with an examination, calm, full, and fair. Sir, no in- 
fluences springing from passion, or undue prejudices, should find their way into 
■uch an investigation. Sir, it is no field for the display of heady zeal or unbri- 
dled excitement. And if a native born Kentuckian may be presumed to know 
the feelings and sentiments of Kentuckians, I would unhesitatingly declare that 
any other course would be wholly abhorrent to every Kentucky bosom. But 
whilst such are their wishes, they are equally decided in their convictions, that 
this question must be encountered at once, and must be met boldly and broadly^ 
as it should be fairly and honorably. 

The representation from Ohio, has been pleased to ask, ''Whether Kentuc- 
kians would prove recreant to the principles of their fathers." In answer to that 
inquiry, permit me to remind him, that in times of public peril, Kentuckians 
have ever been as prodigal of their blood, as of their treasure; and that they have 
ever been ready, aye sir, amongst the foremost, to lavish life and fortune, for the 
common safety. Let me remind him, that in the late war, when a merciless and 
savage horde hung, in portentous strength upon our defenceless frontier, Ken- 
lucky valor contributed to sustain the hopes, and move with fresher vigor, th» 
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arm of an Ohio chieftain: that Kentucky and Ohio blood, dowed and commin- 
gled upon the soil of Ohio^ in stern resistance to a foreign foe. ' Will not tli6 
gentleman joui me in the hope, that the exhalations from that batde-field, have 
hwn like the flames of sacrificial fires upon a common altar — in token of a e<tm' 
mon devoti(fn7 

He 'referred, sir, to the fact, that the waves of 'the beautiful river' kissed tht 
shores of either state — so he has eloquently expressed it— as th^y dance onward 
to the ocean; and has applied it as emblematic of the continuous interchange 
of kindred feelings which should be cherished between the states. Sir, Ken* 
tucky claims and appropriates this sentiment in common with Ohio. She looks 
out upon the plain ordinances of nature. She sees that the smallest and gen- 
tlest breeze that fans the forests of Kentucky, undulates along the grain-laden 
fields of Ohio. That the same cloud, as it floats through the empire of the up- 
per air, dispenses alike, its showers upon either shore, and firtilizes equally, the 
fields of the sister states. And as Providence has decreed, that the rainbow — 
that divine seal of a sacred covenant between man and his maker, should si- 
multaneouslj stretch his glories over both lands, with one extremity upon Ken- 
tucky, the other upon Ohio — Kentucky indulges the hope, that it may be taken 
as an omen of the undying afl^ity between the two sovereignties; — and that the 
feelings and kindred sympathies of their communities may be as closely inter- 
woven, as are the gorgeous hues of that eternal sign of the skies. 

It is with this spirit sir, that Kentucky meets this question, and in such manner 
does she respond td the appeal from the representative from Ohio. But he has 
told usy that it is a good principle to concede, rather than encroach. Whilst we 
admit the soundness of the general principle, we must be excused for dissent- 
ing to its present application. Sir, it asks too much; and in answer, we must 
'^f refer to the reply our sturdy forefathers rendered to their oppressors, in justifica- 
tion of their course. It is not over the paltry price of the commodity^ that we 
contend, but the surpassing magnitude of the principle, Kentucky would scorn 
to encroach^ and she is ready to concede, when the concession is not deep na- 
tional concern; but she will ever sternly assert her utmost rights, where her in-^ 
stitutions and her dearest interests are at stake. 

But I must henceforth limit myself to a discussion of the legal points arising 
upon the motion before the court. 

The motion is in these words: 

'*The evidence on the part of the prosecution having closed, counsel for the 
accused move the court to exclude the whole of it from the consideration of 
the jury, as wholly insufficient to prove the oflence charged in the indictment,** 

This, sir, it will be perceived, is in the nature of a demurer to the evidence 
before the jury. It admits to the fullest extent, the truth of the facts disclosed 
by the testimony, together with all the inferences which may be reasonably and 
consistently drawn from it, but denies (heir competency to produce conviction un** 
der the provisions of the law. It is not a demurrer to the indictment^ for the 
issue is not on a point of law on the indictment, the fact as there stated, being 
admitied to constitute a felony under the statute. I am guided in assigning this 
cbaiactar tothe present motion, by the definition given in the elementary writer* 
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to a demurer to an indictment. Blackstone,' vol. 4, p. 334, thus defineR it: *'Thifi 
14 incident to criminal cases, as well as civil, when the fact alleged is allowed to 
he tfue, hot the prisoner joins- issve upon some point of law in the indictment, 
bjr which he insists that the fiict, as stated, is no felony, treason, or whatever 
the^ crime is alledged to be." The motion now pending, presents precisely the same 
ipnstion with regard to the evidence, that it is involved i n this definition touch 
fing the indictment There is no formula or definition of a demurrer to evidence' 
in erinunal eases, kno^tm to the commentators or reporters. It has neither author* 
U5E nof precedent to support it. I characterize this motion, thereibre; as being te 
the nature of a demurrer to the evidence. And such being its nature, this mo^ 
tioB cannot prevail, because 

U A demurrer to evidence in criminal prosecutions, is altogether unprece- 
dttited and unknown to the law, on the contrary, it is directly disavowed by the 
highest judicial authority in our country. 

I refer your honor to Burr's trial, vol. 2, p. 852. Mr. Martin, one of the coun- 
sel lor the accused, there contends that the question of law, in criminal cases, 
"nwy be brought before the court by a demurrer to evidence: that is, the party 
may state all the evidence which has been brought forward, and admitting^ th^ 
truth of the whole ofitf and other facte which the jury would have a rig-ht 
to infer from those actually proved, he may call on the court to decide on the 
legal effiact of the evidence thus adduced." This is distinctly and plainly the po«- 
sUien occupied by the defence in the present motion. But he is interrupted by' 
Chief Jostiee Marshall, who asks the question — " Wa» there ever a demurrer to,' 
evidence in a criminal case?** Mr. Martin — Though it be not the practice, T 
premune that if there be no positive authority against it, there is no principle to' 
forbid it. 

"Mr, Hay, — If a demurrer to evidence be admitted, what would becbme of the 
juryl" 

''Here a desultory conversation took place. Mr. Martin observed that the= 
law was general without exception, and that the general effect of a demurrer to' 
evidence was to withdraw the decision of the case from the jury, the facts being' 
admitted by it, that the jury were bound by law in criminal as- well as in civil' 
cases; but he added that he must be candid enough to admit that the law aegt^ 
neraUy atated in the books, was against him on this point, though he thought 
it diflicult to give a good reason for the exclusion of a demurrer to evidence in' 
criminal cases." 

The opinion of the Chief Justice is here so plainly intimated, and the surren* 
der of the point so unequivocal by the learned counsel of the defence, that I- 
r shall not consume the time of the court by argument or additional authority. 

3. This motion if indulged, would in effect, transfer the right of trial to the' 
judge, and thereby rob the jury of their rights, as ascertained in common law, 
and the constitution of our own state. That this would manifestly be the result, 
cannot, I conceive, be questioned. 

I read from Blackstone, vol. 1, page 861. He is speaking of the province 

I and rights of the jury. '*They cannot in a criminal case, which touches life op 

member, give a privy verdict. And such public or open verdict may be either 
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general, guilty, or not guiltj, or special, setting forth all the circumstaneet of the 
case, and praying the judgement of the court, whether for instance, on the 
jbcta stated, if it be murder, manslaughter, or no crime all. This is where they 
doubt the matter of law, and therefoi:e chnose to leave it to the determination of 
the court; though they have an unquestionable right of determining upon all the 
circumstances, alid finding a general verdict, if they think proper so to hazard a 
breach of their oaths: and if their verdict be notoriously wrong, they may be 
punished, and the verdict set aside by attaint at the suit of the king; bat n6t at 
the suit of the prisoner. But the practice heretofore in use, of fining, impri* 
aoning, or otherwise punishing jurors, merely at the discretion of the judge, 
was arbitrary, unconstitutional, and illegal. For as Sir Matthew Halea well ob* 
•erves, it would be a most unhappy case for the judge himself, if the priaoner's 
fate depended on his directions; unhappy also for the prisoner, for if the judge's 
opinion must rule the verdict, the trial by jury would be useleaa." Thia 
happy language cannot easily be misapprehended. Apply the principles embo- 
died in it, to the motion now pending. The court is asked to exclude the whole 
testimony from the consideration of the jury — Whyl because it Is incompetent 
to prove the ofience charged." This is nothing less than requesting the court to 
eay tQ the jury, that '*on the facts stated," "no ciime at all" has been commit- 
ted, the very question which Blackstone says, the jury have the unquestionable 
right of determining themselves, or of submitting by special verdict to the court, 
in case they choose to do so. ' I would ask your honor, whether you would not 
by sanctioning this application, *^rule the verdict?** If so, Blackstone contends 
that you render the trial by jury uaeleaa, You would place yourself sir, in the 
unhappy case," spoken of by Sir Matthew Hale, and would tear out the very 
key-stone from the arch of American, as of English liberty. 

But sir, we are not forced back upon English authority to support our poti- 
lion. The Constitution of Kentucky contains this principle so distinctly stated, 
as to show the extreme and anxious jealousy with which our fathers gnard^ 
it. It acknowledges, and secures to even a greater extent than the comnwn law, 
the right of the jury to "determine the law and the facts" of the case. Will not 
your decision in favor of this motion, render nugatory, and utterly unavailing, 
this conservative feature in our constitutional law? Can your honor respond 
affirmatively to this motion, without determining the law involved in the final 
issue of this cause, and without making a definite and conclusive application of 
that law, to the facts in evidence? I shall prosecute this inquiry no farther, so* 
lemnly assured that this court will never dare to palsy the energy of this funda- 
mental and popular principle of our policy. 3. The evidence given on the part 
of the Commonwealth should not be excluded from the consideration of the jury, 
because it is sufficient and competent "to prove the ofience charged in the in* 
dictment." 

This proposition opens the whole field of discussion, and strikes directly at 
the vital principle at issue. Let us look into the evidence, sir, and settle its troe 
bearing, before we proceed to the question of law. And in stating the evidence, 
I shall content myself with a succinct statement of the prominent points which 
mark its character and relevancy. 



Speech of Henry WaUer. 41 

I understand these facts to be in evidence before the court: That the aeeoied 
stated to Perrigo, the principal witness, that during the preceding month, flfiun 
slaves had passed through his bauds, on their way from Kentucky to Ctnada» 
and of that number, two belonged to Mr. Greathouse (being the slaves named in 
the indictment) — that there was a line of posts, reaching from the frUndt in 
Kentucky to Canada, with the express view of forwarding fugitive slaves ixp^ 
this state— and that when they were once safely arrived at his house, tb^y Wfre 
secure from the conger of apprehension — accused at the same time, made the pro- 
position to the witness to embark in the same enterprise, offering to pay bim U^t 
his services, and when the witness hesitated, the accused assured him therf w^ 
no danger, for that there was a colored barber in MaysvilUt who sent him &U he 
could. Here sir, is proof of an attempt to hire an agent in Ohio for the par- 
pose of aiding the escape of slaves. And as an argument to show that the 49r« 
vice in not dangerous, the person applied to is leferred to One who pecforms thi^ 
sixae duty in Kentucky, without molestation. Is not the inference stroogi ti^at 
the barber in Kentucky; being in the same service, communicating with this ac- 
cused, and pointed /by him as an example, is employed by the same indiyidvrt 
and by the same means, to he who is proved to have beea thus tampered y?M^l 
If Perrigo was offered a hired agency by the prisoner, are we not joatiifiedibl 
concluding that the barber was engaged in a similar agency, and hy the sfume 
individual? And if the barber was a hired agent, shall we condade that '*tbe 
friends alluded to by the prisoner, were so many agents of the same kind, dwr 
posed along the Kentucky shorel Certainly the inferences are highly prQb«b|ft« 
if not poioerfuL I take the position then, as strongly supported by the fapin 
proof, that Mahan, the prisoner at the bar, by hired agents in Kentncky, Aided 
and assisted the escape of the slaves named in the indictment; from their Ij^Wp 
ful owner. Is he guilty under the statute, and has he rendered liimself, subject 
to the jurisdiction of the state of Kentucky? 

I confess to you, sir, that I approach this question, important as it is and Vfi^ 
Tolving the most subtle legal distinctions, with a thorough distrust of my owp 
abilities to do it justice, but with a firm and rooted conviotion of the troth of tbf 
principles for which I shall contend. 

The preliminary principle which I lay down is thi^: that the etatute 4ipMI 
which the present indictment is based, admits of no accessaries, ^either hefmr^m 
irfter the fact, but that all who in any wise come within its piioviBidns,.«reprmp 
cipak in the crime committed. 

The first section of the statute is in these words,^- 

*'J90 it enacted, S^e. That if any person not having lawfol, or color of eletoi 
thereto, shall be guilty of seducing or enticing any slave to leave his lawful own- 
er or possessor; and to escape to parts without the limits of the state, Jo any.df 
the other states,^or a foreign country; or shall make or furnish, or aid and uh 
eist in making or furnishing a forged pass of freedom, or any other forged paper 
^rporting to be a deed of emancipation, or will, or other instrmnent, liberating 
or purporting to liberate, any slave, or shall in any manner aid or assist sutfh 
slave in making his escape from such owner «r possessor, 4o another state,,mr 
foreign country; every person so oi&nding,- shall, on cotvrietion, be eenteneed to 

6 
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eonfinement in the jail and peRitentiary of this Commonwealth, a period not leu 
than two years, nor more than twenty yearg." — Statute Law of Kentucky 2d 
vol. page 1302. 

This embraces all of the statute law applicable to tbe offtince charged. And 
from its terms it is clear, that all who offend it are guilty .as principal, be- 
eaitte> — 

I St. The nature of the crime f as defined, declares it. The crime is not the 
ueape itself— ihat is the part performed by the slave himself. But the crinie 
consists in the aiding or assisting the escape in any manner. The manner ia 
not material; nor is one mode viewed by tbe statute as involving more guilt^than 
toother. There is no distinction as to tbe manner recognized, no classifica- 
tion» no gradation. He who aids or assists in one way, is as guilty as he who 
•adstfl in another, and all who comtt within tbe provision of tbe statute, commit 
tho same crime and must suffer the same punishment. 

3d. The statute furnishes none of the reasons for the distinctions traced by 
the common law, between principals and accessaries. I re£er you, sir, to Black- 
•tone, vol. 4; p. 39. He is discussing tbose distinctions, and thus assigns, in 
order, the reasons which originated them: "1st. To distinguish the nature and 
denomination of crimes, that the accused may know how to defend himself when 
indieted; the commission of an actual robbery being quite a different accusation 
fiom that of harboring the robber. 2d. Because, though by the ancient common 
lew the rule is a8l>efore laid down, that both shall be punished alike, yet now by 
the statutes relating to the benefit of clergy, a distinction is made between them. 
3d. Because formerly no man could be tried as accessory till afler the principal 
was convicted, or at least he must have been tried at the same time with him. 
4th. Because, though a man be indicted as accessary and acquitted, he may af- 
terwards be indicted as principal; for an acquittal of receiving or counselling a 
felon, is no acquittal of the felony itself.*' A comparison of the offence defined 
by onr statute, with the distinctions here drawn and tbe reasons upon which 
they ere based, must convince the couit that no accessories are contemplated by 
our law, whether the nature of the felony be regarded, or simply the provisions 
and terms of the statute. The reason of theirs; distinction, as given by Black- 
atone, is evidently inapplicable here. The charge of ^'aiding or assisting*' the 
eieape, be the manner what it may, constituting, by tbe statute, the principal 
crime; there can be no room for a difference such as exists in the example of 
robbery put in the text. The accused will be fully apprized of the nature and 
denomination of the crime by the general charge of "aiding and assisting.". As 
to the tecond reason, it is sufficient to observe that our statute defines but onepw 
fdshment. The third &nd fourth reasons, are as easily shown to be controlled 
by the Kentucky law. No lawyer will for an instant contend, that by the terms 
or reason of this statute, a previous conviction of one of the persons engaged, 
iaat all necessary to a trial of another who may in any manner be implicated; or 
diat after acquittal upon an indictment founded on this law, a man may be again 
iadicted and tried for participation in the same transaction previously inquired 
Bito. The idea would be preposterous. 

Tbe reasons then upon which the common law distinctions between prindt" 
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paU and aceetsories being wholly avoided by our statute, the conctuflion folkMrs 
H8 a correllary, that the ciime with which the prisoner is charged admits of no 
acceaaarieSf but that ali are principals. The reasons of the distinclioDS faiiing, 
the distinctions themselves cease. There is one crime, one grade of guilt, one 
trial, one punishment. There is no description of accessorial guilt throaghoiit 
the statute — not a single feature which points at, or characterizes an accefsary. I 
maintain then, sir, that in the investigation of this subject, and in applying tb« 
law which bears upon it, we must looli to this characteristic of the statatet, and 
reject any and every principle based upon a different foundation. «- ' 

The second ground which I shall occupy' is — that a crime must always b« pn^ 
nished, where it is consummated, and that the state or country where laws ha¥t 
been violated, are of right entitled to the jurisdiction of the offence. To illof- 
trate this position, it will be advisable to give a condensed history of the cbangt 
which has been operated in the principles by which the law of venue in crimi- 
nal cases is governed. — Starkie, in a note,, vol. 1. p. 5, in treating of the origin 
of juries, and of the sphere of their jurisdiction, says — '*That the modern jury 
are the same with the jurata patrim of Glanville and Bracton, their name, nini^ 
ber and general duty, whiph to this day. is dicere veritatemy sufficiently prove, 
although it is clear that a most important change has taken place as to the man- 
ner of exercising their important functions. Even so lately as the reign of Hanry 
in., they exercised a kiod of mixed duty, partly as witnesses, partly as judges of 
the effect of testimony; in the case of a disputed deed, the witnesses were en* 
rolled amongst the jury, and the trial vfM per patriam et per testes; and to to 
great an extent was their character then of a testimonial nature, that it was doubt- 
ed whether they were capable of deciding in the case of a crime secretly com- 
mitted, and where the patrla could have no actual knowledge of the fact. (Brac- 
ton, p. 137.) It was, however, at this period, that the capacity of juries to ex- 
ercise a far wider and more important function, in judging of the weight of tes- 
timony and circumstantial evidence, began to be appreciated, for about this timt 
the trial by ordeal fell into disuse; and when this superstitious invention, the an- 
cient refuge of ignorance, had been rejected as repugnant to the more enlight- 
ened notions of the age, it happily became a matter of necessity to substitutt a 
rational mode of enquiry by the aid of reason and experience, for such inefl- 
cacious and unrighteous practices.' From this era probably may be d^ted the x 
commencement of the important changes of the functions of the jury, which itf- 
terwards, though perhaps slowly, took place, until they were modelled into the 
present form." This gradual change in the functions and composition, of juries 
was accompanied, in criminal cases especially, by a change in the principles of 
venue and jurisdiction, as radical, if not as important. Here'we learn, that the 
knonvledge of the facts in issuer determined alike the composition of the jury, 
and its jurisdiction. The witnesses of the transaction were considered as IwMt 
qualiBed to act as jurors; and this principle located the venue, and hound it 
down to the immediate vicinage of the occurrence. Hence the law of venue re- 
sulted, that a crime could only be tried in that neighborhood where all the facts 
accompanying it, happened. And if a crime commenced in one county, and 
- was consummated in a different one, this restricted, and narrow pi iiiciple ef ih* 
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hw of that age, forbade its trial in either; because the jury of the county in 
which tha crime commenced was not supposed to be sufficiently cognizant of 
the ftcta attending the consummation in the other county, and so of the jury of 
tiM coanty in which it was consummated. To fortify this ground, sir, I read 
fitMtt Chftfy'a Criminal law, vol. 1. p. 120. "In the earlier period of our history, 
h WftS even necessary that the oflfenee should be tried by a jury of the ^sne or 
liMghborfaood, who were then regarded, as more likely to be qualified, to inves- 
tigite and discover the truth, than persons living at a distance from the scene 
of the transaction; it being a maxim of the common law, quod ibi semper debet 
fieri triotio ubi juratores meliorem possont habere notitlam. The venue was al- 
ways regarded as a matter of substance, and, therefore, at common law, when 
the ofifence was commienced in one county and consummated in another, the ve- 
nue Could be laid in neither, and the offender went altogether unpunished. — 
Thus, if a mortal blow was given in one county, and the party died in conse- 
quence of the blow in another, it was doubted whether the murder could be pu- 
nfahed ih either, for it was supposed that a jury of the first could not take no- 
tieeof the death in the second, and a jury of the second could not inquire of the 
wounding in the first." You see, sir, from these authorities when connected, 
t!iat the principle of making jurors of witnesses, restricted the venue to very 
narrow bounds, and that the consequence was a great and ruinous failure of pub- 
lic jnttiee. But the change which Starkte records, from, a jury of witnesses to an 
impartial jury entirely unacquainted with the facts, wrought a mighty change in 
the law of venue. It removed in a great degree, the necessity of limiting the 
trial to the place where all the facts were known. And with the process of ci- 
vilization, the advances in legal science, and the general illumination of the pub- 
lic mind with reference to the grand principles of public policy, another and a 
•DUftder principle of jurisdiction was recognized by the courts, more particularly 
in criminal law. The principle, that the violation of the law gave the true cri- 
terion of jurisdiction, and that the place where that violation of law was con- 
Mmmated, was justly entitled to the venue, was fully asserted in England. It 
is true that this principle, for greater certainty, was frequently declared by sta- 
tute, yet it had independently of legislation, reached the English bench, and in- 
fcised its spirit into that enlightened judiciary. This result indeed was a natural 
/ mid necessary consequence of the change in the constitution of the jury, to which 
I have alluded. At all events, sir, this principle «o gradually operated by the 
lAbW progress of liberal sentiments in Great Britain has been abundantly recog- 
nised by the Constitution of the United Statee, and by the most eminent jurists 
of our land. 

Article 3rd, section 2nd, of that instrument, expressly declares that the trial of 
til crimes, except in cases of impeachment, "shall be held in the state where the 
said crimes shall have been committed." And Chancellor Kent in the 1st vol- 
ntne of his commentaries, page 37, observes that "the guilty party cannot be 
tried and punished by any other jurisdiction than the one whose laws have been 
violated, and therefore, the duty of surrendering him applies as well to the case of 
the subjects of the state surrendering, as to the case of subjects of the power 
•demandiBg the fugitive:" — Admitting 4o its full extent the operation of the 
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principle I have laid dowu. England has applied it by ntHtitte to the regulation 
•f the jurisdiction of her counties; by adjudication, qualified sometimes by st^* 
tutory proTision to the different members of the British realm; and by construc- 
tion of international law, to foreign countries. The United States has incorpo- 
rated it in her national charter, and has embalmed it as one of the sacred ele- 
mentary principles of the Constitution. 

This exposition of the law of venue, places the question of jurisdiction in the 
present case, in its true light If the crime charged has been consummated in 
Kentucky, if the laws of Kentucky have been \ioIated, the result is inevitable, 
that Kentucky is of right entitled to jurisdiction. The crime is created altogether 
fay Kentucky legislation. Whoever in any manner, "aid or assists'' the escape 
of a slave from her bordcfrs, is guilty by the intent and terms of the statutes- 
Be his participation as limited as it may, still his crime is complete and perfect. 
No man can "aid or assist" the escape, without being guilty under the statute. 
He is guilty in no other place or slate, than in Kentucky. There alone the 
erime exists, there atone can he violate the law. Kentucky can only legislate 
ior herself, and her statutes are only co-extensive with her own limits. Hence 
there can be no portion of the crime of abducting slaves, perpetrated in a difier- 
oat state. The conclusion follows, that whenever aid or assistance is given to a 
iriave to escape from Kentucky, it is a violation of the laws of this state, the crime 
has been committed here, and here must be the jurisdiction. 

Let us apply these principles to the present caee. A slave has escaped from his 
lawful owner in Kentucky, to the state of Ohio. It is in proof, that he was aid- 
ed to escape. The prisoner at the bar, sir, has been charged with a participation 
in the aid rendered. The proof shows his participation. A crime has therefore 
been committed, according to the definition of the statute, and the guilt has been 
fastened upon the accused. Where has he committed that crimel It could only 
be committed in JTentucky^ yet has he committed it. — What law has he violat- 
ed 1 Not the law of Ohio, for there is ih) law in that state, at all applicable to 
the circumstances. It is the law of ITentucky, that has been vlokted, and to that 
law, sir, must he account. 

But at this stage of the argument, we are met by the question-— can a man ac- 
tually being in one state commit a crime in another] I answer broadly aad un- 
qualifiedly, that he can. The anti-revolutidnary statute law, and the course ef 
judicial decision upon the common law, of Great Btitain, together with the laws 
of our country, fully sustain the assertion. It is indeed but in strict accordance 
with the fundamental principle which has been established, not only by the au- 
thorities which I have cited, but by the host of reporters and elementary writers 
to which the gentlemen in thedefence have directed the attention of the ceort. 
I refer to the principle that requires that the crime must be punished where it is 
eommitted. Take one instance, sir. A man standing on the Ohio shore, fires 
across the river, and kills a man on the Kentucky dde. The crime is not com- 
mitted in Ohio, where the discharge takes place, but in JTentucky, where 4he 
ball takes effect — where the death happens — where the crime is consumroaled. 
The laws of Ohio cannot punish him, because the laws have not been violated. — 
But he is triable where the erine is committed — he is subject to the jurisdiction 
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of Kentucky, where soil was desecrated, where lawft were infrin^d. Bat I shdll 
not allow this argument of mine to ret;t upon it? own strength. I will give yOQ 
examples from the books, 'in Chitty's Criminal Law, vol. 1. p. 191, it is laid 
down as the law that "if a loaded pistol be fired from the land which kills a mtn 
at sea, the offender must be tried by the Admiralty jurisdiction; for the crime ii 
committed where the death happens, and not where the cause of death arises. " 
This, your honor will perceive, is a case precisely analogous to the one I had 
«uppo8ed, and it furnishes conclusive proof that actval personal pretence is n<M 
requisite to give jurisdiction; it is sufficient if the crime be consummated with- 
in the jurisdiction. 

I am aware however, that it will be objected by the counsel of the defence, that 
the law which I have just read, and the cases immediately following in the con- 
nection, apply only to Coiintiest and places exclusivply, and completely within 
the ordinary operation and jurisdiction of the English law. A close examination 
will expose the utter fallacy of this objection. The authorities are certainly 
abundant to show, that the inconvenient narrowness of jurisdiction, conseqnent 
upon the testimonial character of juries which has been already discussed, ap- 
plied only to Counties. Chilty in his Criminal Law, vol. 1. p. 186. declarai 
^'that at common law, no ofTence committed on the high seas or beyond the realm 
could be inquired of, except within the Kingdom.'' — Agsin, page 188, "it ap- 
pears that, at common law, treason, in adhering to the King's enemies abroad, 
(i. e. as he himself explains, beyond the seasy) might be tried where the o£Een- 
der had lands in England." By the common laWt then sir, offences against the 
laws of England, although committed byond the seas and in distant conntries, 
were nevertheless punishable by the laws that had been violated, and were held 
to be within the jurisdiction of England. This exhibits another cardinal and 
mighty principle in the composition of the common law. // i> the doctritie of 
necessity. That this is the foundation upon which the great extension of the 
law which I have just read is based, is njost manifest. Public policy, the great 
and pervading principles of international law declared the necessity, and the com- 
mon law applied and enfocred it. I fall back upon authorities to sustain this po- 
sition. Foster, page 349, speaking of principals in the 2nd degree, holds this 
language. "He must be present at the perpetration, otherwise he can be no 
more than an accessary before the fact; except in some special c^a^B founded in 
necessity and political justice ^ I noiean that justice which is due to the public, 
ne malefida remaneant impnnita. 

If A. had prepared poison, and delivered it to D. to be administered to B. as a 
medicine, and D. accordingly in the absence of A., had administered it, not know- 
ing that it was poison, and B. had died of it, A. would have been a principal in 
the murder, upon the same foot of necessity; for D. being innocent, A. must have 
gone wholly unpunished, if he could not have been considered as a principal. 
But if D. had known of the poison as well as A. did, he would have been a prin- 
cipal in the murder, and A. if absent, an accessary before the fact; for themle 
sf necessity already mentioned doth not here take place." 

Here then is found an explanation for the anomaly in the old England law, 
that although a crime was committed within the realm,' yet if it was not wholly 



Speech of Henry Waller, 47 

enacted in a single county, it could not be punished; wheieasif a crime \7as be- 
gun and finished entirely without the realm, still it could be tried within the King- 
dom. The inconsistency was caused by the two principles I have attempted to 
develop. The first relating to the venue in counties being determined by the pe- 
culiar testimonial character of juries; the second being the doctrine of necessity, 
founded in public international policy, and governing the venue of crimes be- 
yond the realm. They were antagonizing principles, it is true, yet being limited 
to distinct spheres, they were prevented from coming in conflict. But they were 
both pushed too far. They both went to ex;.remes. The first suffered criminals 
who had offended against the laws of England to escape; the second punished, 
many who were not properly amenable to those laws. But as soon as the prin- 
ciple was established, that the country whose laws were violated, and m which 
the crime was consummated, was entitled to jurisdiction; the excesses produced 
by the two principles I have been considering were corrected. This great prin- 
ciple, the result of increased intelligence, modified and controlled the others. It 
enlarged the first, by granting the jurisdiction to the county where the crime 
had been committed; and restricted the second so far as to allow jurisdiction of 
foreign offences only, a portion of which had been committed within the realm. 
Ik reconciled these two features of the law, and made them strictly consistent 
with each other, and with the broad dictates of justice. That the change actu- 
ally took place in the jurisdiction of counties, I have already amply shown; the 
change with regard to foreign offences can be readily placed beyond dispute. 
Chitty in the I. vol. 90th page of his Criminal Law, says ^Hhough the Couirt 
of King's Bench has no jurisdiction over offences committed abroad, unless un- 
der some particular legislative provision; yet if any part of the offence be com- 
mitted in Middlesex, where the court sits, it may inquire of the whole transac-' 
tion.'* Again, page 193. "And in general, where a statute creates a new felony 
or offence, consisting partly of an act within the Kingdom, and partly of one 
without, and limits it to be tried where the uffence is committed, it must be 
tried where that part of the offence is committed which is within the Kingdom.'' 
See also 1. Espinasse's Reports, page 62. This state of the law, compared with 
t)ie ancient construction of the common law which I have previously quoted, 
develops clearly a great and furulamental change in the principles and extent of 
jurisdiction. 

The jurisdiction over offences committed in different counties, and in different 
countries, resting then at the present day, upon the same principle, all the cases 
respecting the jurii^diction of counties, as well as those relating to distinct King- 
doms, are properly by applicable to, and illustrative of the case before the court. 

But, sir, the cases in the books are not confined to such as involve merely the 
jurisdiction of adjacent counties; they reach the question of jurisdiction where a 
portion of the offence is coinmitted beyond the seas. I refer you to 1. Espinas- 
se's Reports, p. 62. The case there reported, arose upon a charge, that the ac- 
cused, living at Antigua in the West Indies, ''had purchased in England certain 
stores of Whitehead and Co. at a certain nominal price agreed upon between 
them, which price he charged to Government on his returns to the Navy ofiice; 
and that by collusion between him and Whitehead and Co., the latter had made 
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to him a considerable allowance. in such nominal price; which allowance he M- 
servcd to his own use; by which Government was defrauded to a large amouni." 
The evidence showed that the defendant had not been in England during th« 
transaction charged. The plea was to the jurisdiction. Lord Kenyon, in deli* 
vering the opinion of the court, observed that at the several false charges bj 
which, Government was defrauded, had been in the several returns made by hifli 
from Antigua, to the Navy Office in London; that thereby an offence was com* 
mitted in London, which had been complete by the returns having been allowed, 
upon which the jurisdiction of the court attached. He further observed that had 
the criminal matter arisen wholly abroad, the plea to the jurisdiction would have 
been sustained. Here, sir, is a crime committed by a person thousands of miles 
distant from the shores of that country which claimed and exercised jurisdiction 
of his case, and which actually passed judgment upon his guilt. The question 
then, whether a man being personally present in one state, can commit a crime 
in another, I conceive to have been fully and satisfactorily answered. 

But it may be asked — does the principle first established apply to cases where 
the crime has been perpetrated by an agenti Sir, it would be difficult, I appie- 
hend, to define a distinction founded in reason between the two cases. Qui 
facit per aliumf fadt per «e, is an adage of universal acceptance in legal con* 
struction. Its wisdom is unassailable. — He who contrives and darkly schemes^ 
yet strikes by the hand of another, does not thereby rid himself of the smallest 
portion of that burden of guilt which is fi:xed upon him. But this question must 
be settled by authority and precedent, not simply by argument. Chitty, in the 
1. vol. of his Criminal Law, page 191, states that *'if a shot be fired in one 
county, or provision administered, which becomes fatal in another, the venae 
must be laid in the latter; but it would be otherwise if A. in one county, shoald 
procure B. a guilty agent, to commit a murder in the second, because in that 
case A. would be an accessary before the fact, and triable as such in the county 
where he was guily of the murderous contrivance. On the other band, if a per- 
son, unconscious of the guilty design, as a child without discretion, be employed 
in the commission of a murder, the venue must be laid in the county where the 
death happens, for they are merely the instruments, and the contriver is the 
principal." Again, same page — "Where a person by means of an innocent 
agent procures a felony to be done in another county, he may be indicted theiv, 
though not personally present, thus in case of a threatening letter, sent by the 
hands of a person ignorant of its contents, the defendant may be indicted in the 
place, where the letter was received/' 

Here it is plainly and palpably laid down, that a person in one county procure 
ing a crime to be done in another by an innocent agent, is indictable and pun- 
ishable in the county where ^the crime was committed. But the English law, 
draws a distinction between the procurement of a crime by an innocent agent, 
an^ the procurement of a crime by a guilty agent. In the one case the procurer 
is punishable where the crime was commiDted, in the second case, he is punish- 
able where the crime was contrived. The same sentence, however, which de- 
clares this difference of jurisdiction, gives the reason which created it. The rea- 
son is, that where the procurer acts by a guilty agent, he is made by the law an 
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meeeuarjft whereas the agent being guilty and actually perpetrating the deed, 
beeomea the principal in the crime. The principal in this case, that is the agent, 
18 triable in the county where the crime is completed, by the force of general 
principle of law already diacuaaed. The accessary, that is the procurer, is tria- 
ble in the county where he contrived by virtue of the statute 'a &.Zj Edward 6' 
eh. '24. which declares that accessaries shall be tried "where their particular ori- 
minality existed.'* Had the procurer, who acts by a guilty agent, been consider- 
ed «s a principal by the English laws, it is evident that the jurisdiction would 
have been different But that law distinguishes between the act of the agent, and 
the contrivandiB of the procurer. And whether the act and contrivance, occur in 
the same county, or not, it gives a separate trial — assigns a diiierent character, 
and often a different grade of guilt — awards frequently a distinct punishment 
And requires that the principal shall be tried before the accessary. Regarding 
them as two distinct crimes and separate transactions, the English law considers 
that there is not a sufficient priority or connection between the procurer and agent, 
to blenfl the two offences into one, and make thereby the place of actual com- 
mission the common venue. But whenever a statute abolishes the distinctions 
as to guilt, trial, punishment, dbc. and raises both procurer and agent to the con- 
aeqoence of principals, then the effect upon the venue is removed, and the ja- 
risdiction over both procurer and agent, attaches to the place where the act itself 
ie committed ; because the general principle of the laws then applies, that the 
ofienoe is punishable where it is consummated. — Again, we find that the reason 
given by Chitty, goes still further, and takes the ground that the accessary is not 
triable where the crime was consummated, because he is triable elsewhere^ that 
is, in the county where he contrived. The inference is powerful, that if he wm 
not triable in the county where he contrived, the law of the nuessity of the cme 
would' have reached him-, and rendered him ^able in that county where the crime 
was committed. For, although the rude interpretation and application of the 
common law, previous to the days of Edward 6., would have suffered a crime un- 
der such circumstances to have gone unpunished in either county, yet such a cry- 
ing evil would not be tolejrated by the enlightened expounders of the commoif 
law at the present day. The principle which has since. been recognized, that pu- 
nishment attaches to the jurisdiction where the crime has been consummated, 
would govern and fully control such a case. 

Let us turn now, Sir, to our own statute upon which this trial is had. That 
etatute creates the crime charged upon the prisoner. It is a new offence in the 
criminal code. By the terms and intention of the statute, as well as by the na- 
ture of the crime, it has been shown that all who are guilty and chargeable un- 
der the statute, are principaU^-thfkt no accessaries as are defined by the Eng- 
lish law, were contemplated or created. The distinction then, which obtaiqed 
in the .common law of England, between the cases where an innocent agent was 
employed, and where a guilty agent was employed in the perpetration of crime, 
has been virtually abolished by our statute. For that distinction depended upon 
a distinction between ^rtncipa/ and accessorial guilt, which is not recognised by 
the Kentucky statute. We are then fully authorized in applying the doctrine of 
agency generally to the crime before us, and in stating the law which governs 
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this case to be, that where a pereoTi, by agent either guilty or innocent, pr<>> 
eures the abduction of a sjave from this state, though he never was personally 
in the State, yet is he indictable and punishable in the state where the crime is 
committed; that is in Kentucky. The resnlt is the same, if we apply the second 
principle which waff noticed in the cases from Chitty: that the crime was punish- 
able in the county where it was contrived, because it was not triable elsewhere. 
In the present case, the crime exists only by the statute of Kentucky, and is pu- 
nishable only by the courts of Kentucky. The crime does not exist in Ohio, nor, 
as a consequence, is it punishable there. The crime would go unpunished, weie 
it not punished in Kentucky. The doctrine of the necessity of the case, as mc^ 
difying and enforcing the law c^ agency, is then fully applicable. Is not the 
argument complete, Sir? 

But to prove beyond the power of cavil, that the procurer of a crime is alwajRi 
punishable where it is consummated, provided the distinction between principals 
and accessaries does not operate, and provided also that the crime is not puDisha- 
ble elsewhere, I will refer the Court to a case fully illustrating this piindiple. 
I read from 1 Chitty's Crim. Law, p. 191, <*If a person in Ireland procures ano- 
ther to publisha libel at Westminster, he may be indicted in J^iddlesex," Thif 
principle. Sir, is founded upon the case of the .King vs. Robert Johnson, as re- 
ported in 6 East. 583 — 602, and 7 East. 65. Johnson was an Irish Judge, who 
bad, as it appeared in evidence, written a libel in Ireland, and enclosed it to 'Wil- 
liam Cobbett in London, with a request of publication. Cobbett complied, and 
published the libel in his Weekly Register. ' The plea to the jurisdiction was ex- 
pressly made and overruled, and Johnson was found guilty. In this case, Cob- 
bett, the agent, could not have been innocent; he was privy to the contents of tht 
libel and to its publication; and was of necessity implicated in the gnilt. Here 
then, was a procurer acting through a guilty ap^rnt. The distinction lietween a 
principal and accessary is not here recogiiizrd, because in the case of libel, the 
procurer, writer and publisher, are ail regarded by the law as the **maker9 of the 
UbelJ* See 1 Russel, p. 206. The priricij>Ie, too, that the punishment most 
attach to the place of the ronstmirnation, wn.^ here applied, giving jurisdiction to 
the English, instead of tiie Irish Court. This case then is precisely in point with 
the one before the court, with thi^ exception, that there the crime could have 
been punished elsewhere; hevc it cannot he. We have then the additional ground 
of the necessity of the case, upon which to base the jurisdiction we claim. It 
was there decided that such a ground was unnecessary to give the right; though 
the case would have been much stronger and clearer in favor of the claim of 
jurisdiction. In the case of the prisoner at the bar, we unite all the principles 
upon which jurisdiction in the. event of agency can be founded. The crime if 
consummated in Kentucky; it is procured through the intervention of a hireling 
agent; the law creating the crime recognizes no accessories, but deems all pt^ 
ticipating principals; and the offence is known only to the laws of Kentucky, 
and is not punishable elsewhere. A combination, sir, embracing all the element! 
which have been laid down by the English books, as conferring jurisdiction; and 
presenting a case, in point of strength, emergency and public policy, for trans* 
cending all contained in the long catalogue of Briti^ authorities. 
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By puahing our investigation, farther, and inquiring into the reasons of the law 
of procurement, as we have found it to be, they will be discovered to resolve them- 
selves into three fundamental and elementary precepts of the common law. The 
absent procurer is always punbhable where the crime is consummated — 

1st. When altho' absent,, he is near enough to the scene of perpetration to 
render )>«r9ona/ assistance if necessary. 

2nd. When from the natuj*e af the crime he is, in contemplation of law, ne- 
cessarily present. 

3rd. Where he is by the terms of the law a principal. — The two first princi- 
ples are expressly and universally recognized by the b^ks. Foster lays down 
the doctrine broadly, as based on the authority of Hale, "and the numerous cases 
which are there given in support of it. Chief Justice Marshall, in 2. Burr's 
Trial, p. 426-7-8, comments fully upon those authorities and confirms their 
position. His conclusion is, that to render a procurer constructively present, "he 
must be ready to render assistance to those who are committing that particular 
fact, and to give immediate and direct assistance," unless it result from the ncL" 
ture of the crime, that all who are concerned in it are legally present at every 
overt act." This, I conceive, establishes the two first propositions. If the na- 
ture of the crime is such that all concerned in it are legally present, then the dis- 
tance of the procurer from the scene of commission is immaterial. He may be 
100 yardsyox 100 miles distant. It is not in such case necessary that he should 
be near enough to render personal assistance. But if his legal presence do not 
result from the nature of the crime, then his proximity must be such as to en- 
sure his ability of rendering assistance. — These two principles, it will be observ- 
ed, apply only -where the law admits of accessaries. For the whole object of 
this fiction of constructive presence, is to bring the procurer within the definition 
of a principal. Where all are principals by law, the doctrine of constructive 
presence is unnecessary, and of course is inap{>licable. 

It is not my intention to contend, sir, that the first principle as stated is appro- 
priate to this cause. It is conceded, and the evidence is conclusive, that the pri- 
soner was not sufficiently near to render personal assistance. Nor, sir, will I 
press the position, that he is to be considered in law as present, as a necessary 
result from the nature of the crime; — though upon that branch of the question 
much may be said. But I shall rel]|gipon the third principle laid down, that a 
procurer is always punishable where the crime is consummated, whenever by the 
law creating the offence, he is made a principal in the crime. That is the 
position which above all others sanctions the justice of this prosecution. It is 
that which seals and tivets the jurisdiction of your honor. I have already at- 
tempted to prove 10 the court, and I trust successfully, that by the statute of 
Kentucky creating this offence, and upoii which this indictment is based, all who 
in any wise participate, are considered and punished as principals. If this third 
principle then be true, its application to the prisoner at the bar is unquestiona- 
ble, and the conclusion is overpowering that he is properly within your jurisdic- 
tion, and justly punishable by the laws of Kentucky. 

To be entirely convinced of the truth of this third principle, your honor has 
bqt to revert to the ckse already cited. It isexpressly asserted as the ground of 
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jnrisdiction in some of those examples; in others it is dedacible. Chitty, I vol 
Crim. Law, p. 191, in stating the difference of Tenne in the two cases where- 
a procurer acted through an innocent agent and when be acted throogh %gvikg 
sgent, gives as a reason why he who acted by a guilty agent is not ponishftbto 
where the crime is consummated, that the procurer in that case *<woald be ail 
actessary before the fact y and triable as such in the county where he was gviHy 
of the murderous contrivance." On the contrary, he says that where a«proeaier 
acts through an innocent ag^nt, he, the procurer, must be tried 'Hn the oounty 
where the death happens," because in that case, "the contriver is the principal,^ 
A clear and unqualified fecognition of the general doctrine, that when the par- 
ticipator in a crime is a principal by the requisitions of the law, he must be tried 
, and punished where the crime is consummated. This is the ground, sir,. of tlie 
jurisdiction exercised in the case of the libel by the Irish judge as reported in 7 
East. 65; for he regards the procurer, writer and publisher of a libel, as eqaalty 
makers of the libel, and of course principals. The same principle determined 
the case of the Navy agerit at Antigua, as reported in 1 Espinasse. 62. And 
more than this, it is a ground expressly assumed and urged by Chief Justice Mar* 
shall in 2 Burr's Trial, p. 426. He is discussing this very point. — "Bat," aays 
he, *<that a man may be legally absent, who has counselled or procured a treafldn* 
able act, is proved by all those books which treat upon the subject; and which 
concur in declaring that such a person is a principal traitor, not because he was 
legally present, but because in treason all are principals. Lord Coke says, "if 
many conspire to levy war, and some of them do levy the same according to the 
conspiracy, this is high treason jn all." Why? Because all were legally pi^Ment 
when the war was leviedl No. — *'For, in treason," continues Lord Coke, *'aff 
he principals'^ and war is levied." This doctrine of Lord Coke has been adopt- 
ed by all subsequent writers; and it is generally laid down in the English books, 
that whatever will make a man an accessary in felony will make him a principal 
in treason." So says C. J. Marshall. This principle taken in connexion with 
the fact, that in England, a principal traitor was always triable in the connty 
where the overt act, which he either procured or committed, was consummated, 
amounts to a decisive declaration that a traitor, either by procurement or by cte^ 
tual cnmmissiont was triable where the treason was committed, because he was 
made by the law a principal, — The prinoipie- that "whatever will make a man an 
accessary in felony will make him a principal in treason," is applicable to the 
case under discussion; because by our statute, whatever will make a man an 
accessary in other felonies, will make him a principal in the crime of abdaction. 
The cases are precisely analogous, and the illustration is complete. 

The cases of Ballman and Swartwont, and of Aaron Burr, have been alluded 
to by your honor, as decisive of the principle that the place of the commitment 
of the crime must be the place of trial. They do establish that principle broadly. 
But they establish nothing at war with the principles I have here advocated. 
They however have been relied upon by the defence as showing that the juris- 
diction of Kentucky does not attack in the present case. I shall therefore briefly 
examine the principles upon which those cases turned. 

The treason of levying war, was the crime charged in both circamstancea. By 
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the English law, such treason was committed whenever an «s»embla»«» in forc# 
took place with traitorous purposes. And whoever counselled or procured such 
treason, was guilty as a principal traitor. The federal court in the cases referredl 
to, affirmed this definition of the treason of levying' war, but left undetermined the 
question, whether the procurement of treason in this country, was treason or a 
higt% misdemeanor under our constitution. The Chief Justice, in delivering the 
bpinion of the court, expressly reserved the decision of that question, as being 
Antiijply unnecessary in the determination of the points then before him. In the 
ease of Ballman and Swartwout, there was no evidence whatever of treason* 
Traitorous 0/an« were partially, but very imperfectly in evidence; but no tictf no 
assemblage, was proved. The court were of opinion that neither treason nor e 
high misdemeanor were sufficiently proved, as having been committed either with- 
in the jurisdiction of that court, or beyond it. They were consequently discharge 
ed without being held to trial either at Washington City, or elsewhere. There 
was certainly no point of jurisdiction decided in that case. Burr's trial waa 
upon diffisrent grounds. There had been an assemblage at Blannerhassett's Is« 
land, within the State of Virginia, which was charged as traitorous and war« 
like. Burr was admitted to have been in the State of Ohio at the time of the 
essetnblage, yet was charged with having procured it. By the laws of England, 
had the treasonable act been proved, and had his procurement of that particular 
act been likewise in ievidence, he would certainly have been liable to conviction 
v^ithin the jurisdiction whe^e the ac^ was committed. — The question was an to 
the modification the English principle had undergone, by virtue of the two fea^ 
tores in our constitution, requiring an overt act to be proved, and the trial to be 
bad in the state or district where it should occur. The court decided, that even 
admitting that there might still be treason in the United States by procurement) 
which point was unnecessary then to be determined, yet by operation of the arti* 
cle of the Constitution requiring an overt act to be proved, that the procurement 
•would become the distinct overt act reqmred,.9ind which should be alone laid in 
the indictment, and proved by two witnesses. The procurement^ then, beconl* 
ing the overt act required by the Constitution, it was necessary that the trial shoukl 
take place in that State where the overt act, that is, the procurement which con-i 
nected the accused with the treason and made him a traitor, occurred. It ti 
true that the paiticular act of treason which had been procured, was necessary te 
be given in evidence, but only for the purpose of proving that treason had acta^ 
ally been committed, and of shewing the connection of the procurement with 
that treason. The principal act of treason was not to be -laid in the indictment 
as the overt act upon which the accused was to be convicted; byt the procure^ 
ment was to be laid as the overt act required by the constitution. Burr not being 
present at the assemblage at Blannerhassett's Island, which was the only oveit 
act laid in the indictment, of course he could not be tried under that indictment 
in Virginia. If he was guilty of treason at all, he was guilty and punishable in 
that state where the overt act, that is the procurement, transpired. The pro- 
eurement did not take place in Virginia; it took place in Ohio. Accordingly be 
was committed for trial in the State of Ohio.-^On that trial it would have been 
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necessarj to determine the quefition which had been left undecided, vix: Whe- 
ther treason in the United States can be committed by procarement. 

Such were the principles decided upon Burr's trial. Do they affect the qaet* 
tion of jurisdiction before this courti I conceive not, sir. Had the Eng^Uth law 
been uncontrolled by our constitution, the procurer of treason would have be^ 
punished where the principal act of treason had been committed. Preciaelji the 
principle we contend for here. — But the constitution, by its requisition of pnxtf 
of an overt act, coupled with the further provision that the trial must be had 
where that act was committed, so qualitied th6 effect of the English doctrine aa 
to make the procurer triable only where he procun>d. In the case before us tbore 
is no overt act required to be proved, and the English law is left in its full force. 
This is distinctly the difference between the two cases, and instead of militating 
against the principles of this prosecution, it is conclusively in their favor. 

I cojne now to the last view I shall take of this subject. — The jurisdiction 
claimed by the prosecution, results not only from the well authenticated princi- 
ples of the English common law, but has been expressly asserted by the statute 
law of our own state. A short survey of the legislation upon this subject will 
be sufficient. 

The 2d section of the 4th Article of the Constitution of the United States 
gives the right of demand for all fugitives from justice. The law of Congress of 
1793 enacted that an indictment or affidavit properly authenticated should be 
sufficient to authorize the demand and delivery. The statute of Kentucky of 
1815 further required that the delivery should not take place, 'till the* person 
demanded was properly identified before a circuit judge to whom the warrant 
of apprehension issued to the sheriff, should be returned. 'The statute of Ken- 
tucky of 1S20 still further modified the right of demand. It provides, that where 
runaway slaves shall have taken protection in another State, '*and the owner or 
owners of such slave or slaves, by themselves y their agents or any other person 
•with their approbatian, shall have removed such slaves from the State to whidi 
they had fled, and he, she, or they shall have been indicted for the same in that 
State," that the duty of the circuit judge before whom the person demanded 
may be brought, shall be to enquire into the fact whether he is the owner, or 
agent of the owner, or one acting with the approbation of the owner; if such be 
found to be the case, the circuit judge is directed to release him, and the Go- 
vernor is bound to refuse the demand. But if it be found on that ifiquiry, that 
the person demanded is neither the owner of the slave, nor the agent of the own- 
er, nor one acting under the owner's approbation, the law says that the judge is 
to order him into custody, fur the purpose of being surrendered to the demand 
upon the appearance of the agent of the State demanding him. This statute is 
intended to embrace all cases where runaway slaves have been removed from 
another State into this State. I'he law necessarily applies as well to persons 
who have removed such slaves, or caused the removal, havings no color of claim" 
as to ovinersj or the agents ofo-wnersy who have rescued such slaves. To illus- 
trate this point. Ohio has a law making the removal of a colored person from 
her limits, without prpof of property before a judicial tribunal, a felony. ' Sup- 
pose that a colored person is removed from that State without the necessary 
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pioof. A mtn in Kentucky is indicted for it by a grand jury in Ohio. The 
demand is made of the Governor of Kentucky by the Executive of Ohio. The 
warrant issues, and the person demanded is brought before the circuit judge. 
By the law of 1815, the prisoner has a right to introduce proof that he is not 
the person demanded; and if such proof is furnished, the judge is bound to dis- 
charge him. By the law of 1820, the prisoner has the further right of intro- 
dacing proof that he is the owner of the slave, or that he is the agent of the 
owner, or that he acted with the approbation of the owner. If either of the al- 
ternatives be proven, the judge must discharge him. But the prisoner has not 
the right of introducing proof on any other pointy nor has the judge the right 
of investigating further. Sxi; pose, then, that the person demanded has failed 
in his proof touching identity, ownership and agency; I ask your honor, whether 
the judge is not bound to commit him, and the Governor of Kentucky bound to 
deliver him up to the demand? Sir, it connot be doubted. He has been demand- 
ed *'as a fugitive from justice," upon an indictment duly certified, he is the per- 
son demanded, and he is neither the owner nor the agent of the owner, nor one 
who acted with the approbtion of the owner. Ail the conditions of the law are 
folly met, yet hehas removed the slave, "by himself, (to use the terms of the sta- 
tute) or by his agent, or by one acting with his approbation." He is then 
clearly liable to the demand. The judge has no right to inquire into the man' 
ner by which that guilt has been incurred, whether in person or by agent. That 
portion of the inquiry is properly, necessarily left to the tribunals of Ohio. 

This statute, it is conceived, bears directly upon the question before the court. 
Its object was plainly to protect the slaveholders of Kentucky, and to throw an 
i|dditional safeguard ap^ainst tlie ne^ro property of Kentucky. It did this by ex- 
tending, as I have said, the field of inquiry of the circuit judge. The inference 
is powerful, that the legiRJature cairied this principle of protection to its farthest 
possible extent. Yet they have not protected a person, who, tho' in Kentucky, 
yet procures the -removal of a slave from another State by agent This case is 
not embraced by the statute, nnd, of course, is not within its protection. It 
would have been easy for the legislature to have given this protection, by allow- 
ing the circuit judge to inquire whet! er the person demanded had personally 
been within the borders of the State demanding him. But they have not done 
so. On the contrary, the statute declares that whoever, by himself^ or by agents 
&;c., removes the slave, shall bo subject to the demand, provided he is not the 
owner or agent. Kentucky, then, by this statute, clearly admits the right of Ohio 
to demand such person, and acknowledges that she has no right to refuse the de- 
mand. But in admitting the right of Ohio to put such person upon his trial, 
she irretrievably concedes the r*^ht of conviction^ for from the object and spirit 
of the statute, it is plain she cLiimed every point she deemed herself entitled to 
claim, and has only conceded what she was forced to concede. If she had not 
deemed a person, who by agent, but without the right of ownership, had res- 
cued a fugitive slave from Ohio, justly guilty, and justly liable to punishment, 
she would have protected him, declared him not amenable to the laws of Ohio, 
and directed her circuit judge to discharge him. 

Kentucky, by the act of legislation, having admitted the right of Ohio to pu- 
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niah those, who, though personally present in Kentucky, yet procured a crime to 
be committed against the laws of Ohio, has adopted the ^ery principle upon 
which this prosecution rests. And what «he concedes to her sister States, as 
necessary for the maiiitenance of their laws and domestic policy, she likewise 

• 

claims for herself^ — She deals equal justice, and will not arrogate to her own 
Uws, what she refuses to others. But when she declares a principle ia &vor of 
other States, she appropriates it also to herself. Thus we find that in the sabse- 
qoent statute of 1830, upon the same suliject, she distinctly asserts the juriadio- 
tion which in the act of 1820 she had conceded to her neighbors. And the two 
■tatates are mutually explanatory of each other. The act of Kentucky of 1830f 
acknowledges the jurisdiction of other States over her pwn citizens, or those 
within her limits, whenever they, shall have illegally removed runaway, slaves 
from those States, either by *Hhemseives, their agents, &c. — provided they be 
ii<it the owners or agents of the owners of such slaves; and the act of 1880 
claims jurisdiction for Kentucky over the citizens of other States or those witliiii < 
their limits, who have *Hn any manner aided or assisted'* the escape of slaves 
from their owners in Kentucky. The term "in any manner,'' used in the latter 
■tatate, is in part explained by the statute of 1820, as meaning "by themselves, 
their agents" &c; but is a term which is in fact even more comprehensive and 
universal m its application, than the terms employed' in the statute of 1820. — 
Thus, Sir, do the two statutes explain each other, and thus do they assert the 
same grand principle of international law. 

This right of jurisdiction which has been thus asserted by Kentucky, we have 
seen recogpiized by the ablest expounders of the English law, as a well establlabed 
feature in that code of enlightened jurisprudence. And, Sir, this principle is in 
perfect accordance with the spirit and peculiar character of our institutions. 
Our national Constitution was adopted upon the broad grounds of mutual con- 
cession, conciliation, and compromise. The peculiar usages and insutotions of 
the di^lerent members of the confederacy were fully recognized and respected. 
Espedally was the right of slavery amply acknowledged and jealously guaided 
in the charter of our national compact. And to enforce and render elective 
theso salutary reservations, "to the general government," in the language of a 
distinguished expounder of the Constitution, *<were assigned all those powers 

.which relate to the common interests of all the states, as comprising one confede- 
rated nation; while to each state was reserved all those powers, which may affect, 
or promote its own domestic interests, its peace, its prosperity, its policy, and its 
local institutions." Story's Commentaries abridged, p. 514. Slavery being a- do- 
mestic interest and a local institution of the most delicate and sensitive nature, 
which had been studiously respected by the Constitution; it was led completely 
and exclusively within the guardianship of the states individually. With regard 
to that subject, they were left by the Constitution as distinct and independant na- 
tions. The law of nationals consequently fairly applicable. I shall content myself . 
with a single reference. I quote from Vattel, chap. 5, p. 220. "Justice," he re- 
marks, "is the basis of all society, the sure bond of all commerce. Human so- 
ciety, far from being an intercourse of assistance and good o^ces, would be.no 

. ionger any thing but a vast scene of robbery, if no respect was paid tp this 



I 
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virtiM, which McorM every one in the po8se«ion of hii property. It U move 
neoe«ary itdl between nationi, than between individaals; because injiutice ^ae 
more terriUe comequences in the qaarrels of these powerful bodies politic, and 
it ia more difficult to obtain redress. The obligation imposed on all men to ht 
just, is easily shown to be a law of nature: we suppose it here to be sufficiently 
known, and content ourselves with observing, that nations are not only obligied 
to perform it, but that it is still more sacred with respect to them, from the 
importance of its consequences." 

ISLttt, Sir, is distinctly asserted that cardinal principle in the social system, 
upon which Kentucky has founded her legislation in regard to the question of 
jurisdiction before us. It b the undeniable right of all nations to protect their 
dtizens in the possession and full enjoyment of their property. Here is an im« 
pressive picture too, of the fearful consequences which would result, should thb 
principle not be respected. In the impressive language of Vattel, human society 
would become «a vast scene of robbery." There would be an entire disruption 
of the beautiful ^ric of the social system. All its fair proportions would tum- 
ble into fragments, and the genius of anarchy would hover in hideous mockery 
over the ruins. Sir, should it be decided that this Court has no jurisdiction of 
this crime; should Kentucky law be found to be unequal to the protection of the 
rights and property of Kentucky citizens; should this dark and dangerous league 
against onr enjoyment of property sacredly secured to us by the Constitution of 
the United States, be pronounced beyond the avenging reach of our law; I ask 
you, Sir, what is that Constitution worth? What are our laws worth? What is 
our boasted liberty, but another and more seductive title for legalized licentiouah 
nte'and chartered anarchy? Sir, the consequences of such a decision are fear- 
ful in prospect; they will be frightful in reality. Such a principle will sooner or 
later, burst the bands which bind in beautifuf sisterhood, the diffisrent members 
of oar confederacy; and will strike a mortal blow into the very vitals of our re- 
public Sir, I have done; the decision of the question is with you; the conse- 
quences of that decision with time alone. 
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Mb. pAnrK said, the arguments oi the gentlemen who have preceded me, have 
left me bnt little to say in the conclusion of this debate on the part of the prose* 
cntion. Tlie question involved in this issue, has been so fully discussed, and so 
ably met, that I would be willing here to rest the argument, but for the position 
I occupy aa the officer designated by the law, to prosecute this case, and also in 
conaaquence of the matters which have transpii-ed in it personal to myself. It 
has been remarked by one of the gentlemen who defend the prisoner, that to 
him it was a matter of astonishment how the prosecuting attorney can "recon- 
cile it to himself to press the conviction of the prisoner. The other has chosen 
to observe that if it was his fortune to represent Ohio, as I now do Kentucky^ 
that if would aArd him infinite pleasure to dismiss the indictment, and h6 would 

8 
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not hesitate to do lo, for want of jurisdiction in the Court to try the dbnce, if il 
was a Kentucky citizen arraigned before an Ohio tribunal. If the remarks of the 
gentlemen were intended to instruct me in my duty, I can only thank the gen* 
tlemen for their friendly solicitude and advice. If they were intended to deter 
me from a conscientious discharge of my duty, in the prosecutbn of the prisoner, 
the gentlemen have failed in their object. For unawed by what the gentlemen 
may say, and not intimidated by the consequences that may grow out of a strict 
discharge of my professional duty, I shall with whatever of powers (small though 
they be,) with which nature has endowed me, advance to this subject and give 
the Court the result of my most conscientious and solicitous investigation, to folly 
understand this important case. In arriving at this conclusion, my mind was- 
left free to act uninfluenced by any considerations of interest. For it is no por- 
tion of the policy of the Commonwealth to convict the innocent. I am only 
placed here to prosecute, not to persecute. It is also the more important that I 
should give the Court my views of the law touching'this case, in justice to the 
gentlemen who have been associated with me in this prosecution. But, Sir, in 
giving you the conclusion to which my mind has arrived after an anxious inves- 
tigation given to this subject, I hope neither the Court nor jury will sufl&r any 
opinions of mine to have any effect upon the conclusions to which they may ar- 
rive, except so far as these opinions may be sanctioned by the law; — as it has 
been, and as I may read it to your Honor, Indeed, I should hesitate in expreas- 
ing an opinion at all, but from the indirect insinuations of gentlemen, that i must 
be pressing this prosecution against my own deliberate convictions. Sir, in thia 
the gentlemen are mistaken; for never did I press an indictment with a more tho- 
rough conviction, that I was enforcing the law, and nothing but the law, than I 
do upon this occasion. 

In arriving to the conclusion that the Court has jurisdiction to try this prisoi^ 
er, (and from the motions now made that is the only debateable question,) t am 
not singular. I do not stand alone; I am cheered on. Sir, in the discharge of my 
duty, by the consciousness that those who stand around me, the fathers of the 
land, approve what I am doing. I am cheered on, Sir, by the consciousness that 
amongst those too, is one upon whom we have all looked as the father of oar 
profession in this county; whose patriotism is as pure as the driven snow, and 
upon whose advice in the hour of difficulty and of danger, I would rely at folly 
as I would upon that of any person on earth, and whose high attainments, legal 
acquirements, and correct moral bearing entitle him to the consideration in which 
I hold him, — one, coincides with me in opinion as to the jurisdiction of this Coort. 
Sir, I am confident your Honor cannot misunderstand me as to wliom. I m<M^ |y 
There certainly are not two persons in the county who could sit to this picture 
I have drawn. Then, Sir, sustained as I am by my own thorough convictionf» 
— sustained as I am by the moral sense of the community, I cannot, I will not 
hesitate. Pardon me, Sir, in having said thus much in repelling the imputation 
on the part of gentlemen, that I was pressing the conviction of the prisoner with 
great zeal, against my own convictions of its propriety and legality. 

The gentleman, Mr. Yaughan in defence, has also said that he considers me 
as occupying a false position in pressing this prosecution. Sir, I admit, in one 
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sense, I am in a false poaition, but not in the one alluded to by the gentleman. 
If the gentleman had said, that by the effort now made by himself and colleagues 
!n defence, in endeavoring to withdraw both the law and the fact from the jury, 
mod inducing the Court to decide both of them, and in thus bringing up the 
question by way of motion, he had placed me in a fieilse position, then I would 
have agreed with the gentleman. Sir, I am in a false position, having the affir- 
lliitive in this case to support, and yet having no right to reply to the arguments 
of the gentleman who is to follow me. I venture to assert that such a spectacle 
' has never been presented, since this old and venerable pile in which we now 
stand, was first erected. Certain I am, that during the time I have stood at this 
bar, nor for the last fifteen years, 1 have never yet seen the prosecuting attorney, 
liaving the whole burthen of the affirmative to support, — placed in tho position 
I now occupy; having to be followed by the gentleman in reply. In that sense, 
I am in a false position. 

Mnc^ has been said by the gentlemen, as to the impolicy of convicting the 
prisoner at the bar. They have urged that Ohio makes common cause with him, 
and the gentleman from Ohio has observed that Ohio would conceive herself in- 
Mted by his conviction; and that if Kentucky should claim jurisdiction to pu- 
nish this man under these circumstances, it would be establishing a principle 
against which Ohio would war. Sir, I am at a loss how to express myself, in 
reply to remarks such as these, coming from that gentleman. In what attitude 
does the prisoner stand, under the motion made by the gentleman in this easel 
He stands in this attitude— that admitting the truth of the facts proved against 
him, and also admitting every fact that could be reasonably and legally deduced 
from these facts, by the jury — yet his counsel contend that the Court has not ju- 
risdiction. I contend that the jury might reasonably and legally find, from the 
iacts proved, that the prisoner at the bar, he being in the State of Ohio, did by 
bis agents in this county, Kentucky, aid and assist the slave named in the 
indictment, to escape irom his master in this State, to the State of Ohio, and 
from thence to Canada. In placing the argument upon this footing, I go no far- 
ther than the gentleman, Mr. Chambers, who has preceded me has gone. 
For he has contended for the prisoner, that admitting all this as true, the 
prisoner has committed no crime towards Kentucky for which he can 
be punished in the county of Mason. Sir, does he reflect in what attitude 
he places the State of Ohio, when he says that Ohio makes common cause with 
such a man. That Ohio would conceive herself insulted at his conviction; that 
his conviction would establish a principle against, which Ohio would war, in 
bloody and desperate strife. Who is it and how is he engaged for whom Ohio 
would draw the sword and imbrue it to the hilt in the blood of her brethren? One 
who, leagued with others, in defiance of the Constitution of his country, — in dis- 
regard of every moral principle which binds every honest, upright and patriotic 
man to sustain that sacred charter of our liberties inviolate, have conspired toge- 
ther to wrest by fraud, force or other means, a large portion of the wealth of the 
citizens of Kentucky, in violation of the rights secured to them in that charter of 
our eonfederatton, which alone secures to us the enjoyment of life, liberty, and 
property. — One, who tl^s leagued with others, a^d for the unholy purpose just 
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■taied, im defiance of those obligttions which should arrest them in their nad oi^ 
reer, and in utter disregard of the conseqnenses which must result fiom tluir 
unprincipled conduct, ha^e associated themselves together, and now hang like • 
dark and threatening cloud, upon our northern boundary. One who, adipit^iBf 
the facts as proved against him in this case as true, and which upon this motm 
the gentlemen are bound to admit, sits there a felon by our laws, and a fit iiMnpIt 
for our penitentiary. Is such a man, and his deeds, such as Ohio would i|if4w 
common cause withi ^ir, on the part of Ohio, I protest against it Such aMpn, 
f nd such deeds form no part of the fidr fame of the State of Ohio. He ia tn alwp 
in the land of hi^i adoption. He sits like a disgusting boil, upon the body p^lUis 
of that mighty and growing State. I cannot be persuaded that Ohio would bP 
proud of the character the gentleman has given her. I, cannot be persuaded ttMIt 
Ohio would appropriate the acts of the prisoner to herself, and make thev • p^ 
tion of her general character, or common wealth. Can it be said that 0|up 
would take part with the writer of this disgusting and celebrated midiiight )attef 
that I now hold in my handl Can it be said that Ohio takes part with tboeey who 
at midnight, at that lone and still hour when all whose hearts are honeat* aie 
eith/er in commmunion with their God, or else buried in repose with their fKoStr 
lies, — steal abroad, and by themselves or their agents, or their unaccovntaMB 
xninions, pilfer and filch fiom their neighbors their property, which they obtaimd 
by the sweat of their brow, and which is secured io them by the same aaored in- 
strument as secures to every citizen the quiet of his own hearthi Can it Vaaaid 
thftt Ohio would resent as an insult, the punishment of one of those conapifatois 
who leagued together for the purposes before enumerated, have thus become timi- 
tors to the peace and well being of the community, and traitors to the ConatitQ- 
tion of their country, and have taken to themselves the unholy maxim, in this 
accomplishment of their unhallowed purposes — "peaceably if we can, foroibfy 
if we must." For let it be remembered, that the witness in speaking of the ooih 
duct of the prisoner, on that memorable midnight occasion when this letter i^m 
written, appeared not as a peaceable citizen, but came to the appointment armed 
with his rifle, prepared to enforce his object and to resist all who might attempt 
to impede him in the accomplishment of his wishes. This circumstance, inaig- 
nificant in itself, when taken separately and disconnected from ail else, speaks 
volumes to the minds of those who read in it the deep and abiding determiaatipn 
of all those who have embarked in this stupendous project. — Stupendous fro^i 
the great and alarming effects that are to be produced; stupendous, from the deep 
and damning infamy, which much attach to those who would thus ignite the 
match, which shall fire a mine which will destroy a prospect, the fiurest upon 
which the eye of the philosopher, the philanthropist, the patriot, or the states* 
man, ever rested. I speak of the dissolution of this Union, which must foUew, 
if those leagued with the prisoner are not arrested in their mad career. 

I. cannot believe, I will not believe that Ohio will make the cause of such a 
man her own, with due deference to the gentleman's superior opportunities of 
knowing the Ohio character and Ohio feeling. I cannot think that Ohio would 
war for such a man, committing such acts. Let me not be understood. Sir, as 
urging the conviction of this mAn without the law shall say he is guilty. I ad- 
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vocate no such doctrine; I expteai no such principlea. But what I urge In this, 
that there is nothing in the character of 'the Qfisonei^-^iothtng in hia porsuiti^ 
nothing in the acta charged upon him, and those proved in this caae, nothing im 
Ifk relative sitoation in regard to oar sister State, that should prevent as fkom 
bringing to this discussion our most calm and deliberate judgment, binding to it 
our most anxious and deliberate attention, giving to it the most vigilant investi- 
gation; and if after this examination the Court and jury should eome to the eon- 
cfcuion, that the prisoner is guilty under the laws, as the same has been handed 
to us by our forefathers — we should not be deterred from asserting the majesty #C 
the law» pronouncing him guilty, and meting to him the punishment that the 
law has awarded to his crime— uhinfluenced by any fear of the vindictive feel- 
iBga of the citiaens of Ohio. We should dd our duty to onrsehes and to onr 
ooQBtry, and i^ contrary to every estimate that I have formed of tlie charaeter ef 
Ohio and of her citizens, she should, in the language of the gentleman, maka 
the prisoner's cause her own, and in defence of him and his principles, she should 
draw the sword and throw abroad her banners — Kentucky, the Injured parlyv 
conscious of the justice of her cause, will have to abide the result. If the gMi» 
tleman should have been prophetic, and if that dread hour shall ever arrive, whkll 
Heaven avert! Kentucky will not prove recreant to her fair fame, nor te her ai^ 
ered honor. She will teach the proud State of Ohio, as in former days she beat 
back the common foe from the borders of Ohio, in defence of Ohio and of Ohia 
property— so she can in like manner beat back Ohio herself, when she would act 
aa the oppressor. But arguments like these when driven to such extremea, avi 
least of all adapted to calm deliberation, and I regretted the remarks of the ge»> 
tleman as being ill-timed and injudicious — not calculated to heal the wounda mn 
der which Kentuckians are now smarting; not calculated to allay the silent bul 
fearful heavings of the troubled waters in which she is now moving. But, Sir, 
the excuse for such remarks may well be found in the excitement of the Hioment» 
or the'heat of debate. And no doubt before I finish, I shall have need of the 
same lenity I now freely extend to the gentleman, when I concede that the good- 
ness of hia heart, and correctness of his principles, would not permit him to maka 
such an exercise of power on the part of Kentucky, a cause oi war with her 
sister State. 

Having thns disposed of the matters whieh run with me preliminary to the sl^ 
gnment of the legal question presented to the Court, I will with permisBJeii 
of the Court now present to it, in as condensed a manner as I am master ei, the 
reasons that have impressed my mind why the Court should not give the Inatnuv 
tions demanded by the gentleman in the defence of the prisoner. In urging my 
objections to the instructions, I shall attempt to maintain the foUowing posj^ 
tions: — 

1. The instructions should not be given to the jury, because the jury are the 
triere of the law and the fact, in criminal cases. 

2. If the Court should conceive they have the right to instruct the jury, then 
the instructions should not be given, because the evidence does sustain the chargi 
laid in the indictment 

In support of the second proposition, I shall maintain the foHowing poaitioas: 
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1. That the orime laid in the indictment, hae heen eoniimitted in Maion emm* 
ty, Kentucky, by the abdaction of^ negro boy sla¥e, John, the property of Wfli. 
Qreathouae, and the crime was completed in the county of Mason, Kentndgr* 

S. That the prisoner at the bar did commit the. crime in Mason eount^, 
tacky, by his agents employed for that purpose, he, the prisoner, being at that 
in Ohio. 

3. Those two propositions being sustained, I contend the Tenue is weO laid It 
Mason county, aud there the prisoner must answer to the charge; he baiogfej 
the law constructively present. 

In support of which proposition last stated, I shall maintain the followiiif po- 
sitions. 

1. By the terms of the statute under which this prosecution is carried on, iD 
•re principals who are in any manner connected with it; there can be no leBSSSi 
nee. 

;. %M Should the Court belioTe there can be accessaries to the offence created bj 
this statute; then I shall contend that, provided the Court should detemnne tint 
tbeofience committed by (he prisoner was his being accessary before the fi^t, ts 
the commission of the offence, then by operation of law the prisoner is made a 
fNrindpal in the o£fence. Because he was in Ohio where there was no piuiish- 
ment for the crime of being accessary before the fact, to the commission of ths 
ofieace, and unless the law makes him a principal, he will go unpunished. 

3. If by the terms of the statute, or by operation of law the prisoner is made 
«. principal in the commission of the offence in Mason county, Kentucky, thea 
the jurisdiction attaches to the county where the offence is committed; the pri* 
soner is legally triable here, although he was in Ohio when the offence was per- 
petrated. 

4. That by the common law, the offence must be tried and the venue laid in 
the county where the offence was committed, or the crime perpetrated; and 
where a portion of the crime was committed, or perpetrated in a county, there the 
Court may take jurisdiction of the* whole offence, whenever otherwise the crimi- 
nal would go unpunished. 

The first proposition that the Jury are the triers of both law and fact, is one 
that is recognized by the Constitution of our own State — see ConstitoHon of 
Kentucky, page 71. There it is afiirmed, <* That in prosecution for libels the 
Jory shall have a right to determine the law and the facts, under the direction 
of the Court, as in other cases." The question, then, presents itself. How did 
the Jury m other cases determine the law and the fact under the direction of the 
Court ; or in other words, in what manner and to what extent have' the Court a 
right to instruct the Jury in other cases. By a reference to Blackstone's Com- 
mentaries, 4 vol. 361, this question will be solved. <* When the evidence on 
both. sides is closed, the Jury cannot be discharged till they have given their vei> 
diet. And such verdict may be either general, guilty or not guilty, or special 
setting forth the circumstances of the case, and praying the Judgment of the 
Court, whether for instance, it be murder, manslaughter, or no crime at all. Thia 
is when the Jury doubt the matter of law, and choose to leave it to the Coort, 
thoagh they have an unquestionable right of determining upon all the cireumstaa- 
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and finding a general Terdict." Thus it will be eeen in thoee other easee 
referred to by the Gonititation, the Jnry had the right to determine both the law 
and the feet, and the Court had no right to control the Jurj or determine the law, 4 
onleMi the Jury ihould aek the aid of the Court, when they doubt as to the law, 
T*he right of tr^ by Jury, the privilege that each citizen enjoys under our 
Constitution, of being tried by tweWe impartial men, his peers, of his own seleo* 
tion, is one that is dear to the bosom of every freeman. It is a privilege, that 
recommends itself to all, whether humble or exalted. In it they each hold one 
of the strongest bulwarks of their liberty, and their independence, their boast in 
the hour of saf(^ty, their protection in the hour of danger. It is one of thoee 
hallowed principles that have been handed down to them by their forefethers-— to 
which they cling with filial afiection, and with which they would part only in 
the last extremity. In no country and in no land is this privilege prized more 
highly than by Kentuckians. And was any dreadful visitation to overtake 
them, by which this valued Constitution was to be torn from them, article by' 
article, to this one would they cling ; and the efibrt that would rend thb one 
from them, must be equal to " the last expiring effort of animated nature." 

The evidence in this case has gone to the Jury, they have it. They have a' 
right to judge of it. It reached them without objection from the gentlemen, (at 
least the objection that was made was withdrawn,) and now the jury have the 
evidence, they have a right to judge of it. It cannot now be arrested from them* 
They have a right to judge of it, and apply the law to it, and to find their verdict 
upon the evidence and the law; and if the Jury doubt the law, they have a right 
to call to their aid the Court, otherwise the Court have not a r^ght to interfere, 
lis true, there is a point, should it arrive, at which, the gentleman would have a 
right to ask your honor to pass upon the matters involved in those instroctionf. 
But that point is in arrest of judgment, should a verdict be found. 

It is not, sir, for want of confidence in the Court, that I make this objection. It 
is not from any situation that your honor is placed in, with regard to this particular 
prosecution, that I urge it. It is not in consequence of any particular prindplea 
promulgated by your honor in your late charge to the Ghrand Jury, which I have 
seen commented upon in the morning papers, erroneously, I think, that I wonU 
urge your honor to abstain from interfering with that, which I conceive to be tl^e 
province of Jury. For I am now free to declare, that there is not a legal prin- 
ciple therein laid down, not a sentiment advanced in that charge to the Grand 
Jury but merits my most hearty and cordial approbation. But it is for the prin- 
ciple that would be established. It is for the effect that establishing such a 
principle may have upon us, and upon our children. For when once the sacred 
right of trial by Jury is interfered with, when once the barrier that is thrown 
around it is overleaped, who shall stay the wasting process by which it will be 
undermined. So fer as I am myself concerned, I would be willing that yodr 
honor should take this entire case into your own hands and determine it, but^ 
for the principle that would thus be established, not supported by the practice' of 
the Courts, and unsustained by my authority. 

It is urged in argument, that a similar motion was made in the case of Aanm 
Burr, before Chief Justice Marshall, and sustained by that Court. I do not lM>i 
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andcnttiMl the motion that was made in that caie. By refiMrring to let vohum 

Barr'a trial, page • In Mr. Wickam'a opening ffpeech, also, % voL Borr'f 

trial, page 4i5, it will be aeen the motion that was then made was not in the 
natare of a demurrer to eTidence, nor a motion to reject the evidence thai had 
been given. But the. motion was made and entertaihed by the Court, to reject 
illegal testimony that was o£fored, in consequence of its illegality and irreUven^. 
Such a motion I would admit would be fegal. Such a motion the gentleman 
once made in this cause, and afterwards withdrew it. But, sir, when in the 
beat of argument, the learned Counsel, Mr. Martin, in the case alluded to, mm 
urging upon the Court their right, or their power to entertain the motion mads 
before them, and in debate passed the argument to the extent for which the gen- 
tleman contended in this case, he was stopped by the Chief Justice himielf^ and 
naked if a criminal Court had ever sustained such a proposition. See 9 veL 
Bnrr's trial page 962. The Counsel after the elaborate examination whidi hii 
SiSbrta show he had given that case, was forced to admit, that the authorities 
were against him. I challenge the gentleman engaged in this defence, for the 
production of a single case in which the motion of the gentleman was entflrtain- 
ed by the Court ; and I would call upon the Court to pause before they eoiC^ted 
upon a path upon which no foot print can be seen. I would call upon the Courts 
meet of all in a case like this, where so much of interest is hanging upon it, not 
to leave the safe and beaten way. 

Here I am persuaded I could with safety rest this argument, and reserve that 
which I may have to say touching the law and the fact to the Jury. But lookittg 
to the fact that in this opinion I may be overruled b^ the Court, I shall proeeed 
to urge the reasons why the motion of the gentlbman should not prevail : Bis- 
caose the evidence tUet mtlatnthe charge laid in the indictment. The evIdcikeB 
proves without a doubt, that on the 80th June, Wiiliam Greathouse was in thb 
possession of the slave John^ in the county of Mason, Kentucky, that he utes 
haw and upon hie form in this county, and but a fow miles dietant from the 
honee in which this Court is now sitting ; he was a noble boy,. worth some 700 
ot.$$QO» The nest morning he was gone from him,, and is not again heanrd of 
wtU it i» proved in this cause the same boj is at the* house of the prtsoqer^ some 
30 or* 40 miles distant in the Stote of Ohio, from whence he was sent by the 
aid and assistance of the prisoner and escaped into Canada. The evidence 
proves that there was but a short period intervened between the day the boy was 
misaingfrom the house of Mr. Greathouse, before it is proved by the adaiiiBsian 
of the prisoner he was in his house in Ohio, and from thence sent by prifabmc'v 
means to Canada^ The evidence proves that the prisoner sa$d there was* chain- 
extending from Kentucky to Canada, of which he formed a part, by Which: dwr 
alavMwereenabled to escape to Canada, that the friends in Kentucky sent them 
to him, and he sent them on to others, and they on to Canada. The prisoner 
ffuther stated that fifteen had passed through his hands in a month, two of which 
were Greathouse's, and one of Greathouse's was named John. The prisbner 
also wanted to employ witness to become one of the links in this chain, and oil 
fored to pay witness for all the slaves he would send on to him ; npon the 
witness hwitating, the prisoner obaehred that there was a yellow Bnber in 
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MaysviHe who sent him him all he could. From theae facta I contend the 
Jary have a right, if they should upon their oaths so beUeve, to find that the boy 
John, the slave of Greathouse, wag aided and asaistedf in escaping from his 
master in this county, to the State of Ohio, by the friends of the prisoner in 
Kentucky who were employed to send on slaves to the prisoner, as he wished to 
employ the witness to send them on to him. And the motion new made to your 
honor admits the evidence as true, and also admits every legal and rational de* 
diKtion that the Jury could draw from the evidence. Then I need not far- 
ther labor this position of the subject. But your honor must receive for granted, 
(and it is upon that ground the gentlemen have placed this question,) that the 
crime was committed in the county of Mason, and that the offence was fall 
and complete, and that it was prbcured to be done by the. prisoner at the bar 
through the instrumentality of his agents employed for that piirpose, he being 
in Ohio at the time of its commission; he, the prisoner, receiving and sending on 
the slave abducted. Those positions cannot be di«(puted upon this motion. If 
disputed ot all, it must be upon a question of fact before the Jury. 

The next subject of consideration is, the effect that such a state of the case 
will produce against the prisoner at the bar. To ascertain this we must first 
turn to the statute under which this indictment was found, and this prosecotion 
attempted to be sustained. The Court will 6nd it 2 vol. Pigest Laws of Ken* 
tucky, page 1302. It has already been read to the Court. By the terma ef 
this statute, all who in any manner aid and assist a slave in escaping from hie 
master, are guilty of the offence, and punished as prmcipals. Can a man by 
the terms of this statute, be an accessaiy before the fact, to the oommissioii 
of the offence ? Is not an accessary before the fact, in no tvay concerned in 
the commission of the offence ! Foster,. Hale, and Hawkins say, that an aoeee- 
sary before the fact, is qvodam modo, guilty of the offence themselves. In other 
words, that the accessary is in that manner guilty of the offence themselves. Thie 
principle is recognized* by Chief Justice Marshall, in the case of Burr, 2 val. 
' Burr's trial, page 435. By the terms of the. statute, ail who in any manner aid 
and assist in the commission of the offence, are punished as principals ; tbej 
do in that manner aid and assist the commission of the offence, they are con* 
cerned in its perpetration, and are embraced and made principals by^ Uui 
statute. 

The legal effect that I draw from establishing this position is this, that tii« 
party must be indicted in the county where the offence was comnitted, whea 
the party is a ptincipal in the offence, and not in the county where he may be 
at the time of its commission. In Chitty's Criminal Law, 1st vol. page l'29f 
it is given us as the common law, '^If a pistol loaded be fired from the lattl, 
which kills a man at sea, the offender must be tried by the Admiralty Jurisdiction; 
for the crime is committed where the death happens, and not where the cause .of 
death arises." The same author same page says, '*If a shot be fired in one 
county which becomes fatal in another, -the venue must be laid in the latter 
county." Again, the same author same page says, ''If a person unoonsciooe of 
the guilty design, as a child without discretion, be employed in the oonuniiiicii 
of a murder, the venne must be laid in the eounty where, tiie death ha|ipett% fgn 

9 
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they are merely the mstruments, and the contriver ia the principal,^ Tboee 
principles laid down by Chitty, fully establish the proposition that whenever the 
party is by operation of law made a principal in the offence, the jurisdiction at^ 
taches to the county in which the offence or ciime has been committed, and 
that the venue must there be laid, and not in the county where the person b 
who contrives the offence. Apply it to this case. By the Iiw all arjB made princi- 
pals in this offence. The crime was committed in the county of Mason and 
State of Kentucky. The jurisdiction attaches there, to try the offender, althoogh 
at the time of the commission of the crime he may be in another county, or in 
another State. But it may be said that although this principle may be correct a» 
relates to the venue, when the party may be in another county from that where 
the offence is consummated, yet in regard to States, it is not analogous, or its 
application would not be correct. This objection may be removed by a refer- 
to, the authorities. Chitty 's Criminal law, 1 vol. page 129. **If a person in 
Ireland procures another to publish a libel at Westminster, he may be indicted in 
Middlesex." **And when a person by means of an innocent agent, procures a 
felony to be done in another country y he may be indicted there, although not per- 
sonally present." Those authorities are in point, and are analogous, considering 
the fsiands of Great Britain and Ireland, as holding towards each other the rela- 
tions that our States do. The common law doctrine as laid down by Chitty, is 
sustained by the authorities to which he refers, and are to be found 1st 
Leach 142, 4th East 171, 6th East 590, 7th East 68, Ist Espinas 63» 

But we are not left alone to cases happening in Ireland and Scotland, and the 
Island of Great Britain, to throw light upon this all important subject We are 
not forced to draw the analogy that exist between the different portions of the 
.British Empire to our own, and rely upon that solely as authority here. But 
we have authority drawn from the reporters of the different States, to show that 
in the trial of offenders, the States are considered as holding towards each otheE 
the same relation that the various counties in one State hold towards each other. 
In Ist vol. Massachusetts' reports, page 69, Justice Sedgwick says, "The steal- 
ing of goods in one State, and conveying the stolen goods into anetbei Stete, 
was similar to stealing goods in one county and conveying the stolen gooda into 
another county, which was always holden to be felony in both counties." 

Thus it will be seen, that in the trial of ofienders for the commission of offences^, 
the States must be understood as holding towards each other the same relation 
that different counties hold towards each other. And ii^ as I have contended 
under this branch of the subject, by the termt of the statute, under which this 
prosecution is had, all are principals, and none are accessaries, then the con- 
clusion to which I come is irresistible, that all bemg principals in the oflbnce, 
the jurisdiction attaches to the county where the ofience was committed; 
and the jurisdiction does not attach, nor should the venue be laid, in the 
county or State where the offender actually is at the time of the perpetra^ 
tion of the offence, in which he is a principal, which crime is fully consununa- 
ted in a different county, than that in which the ofiender of the law is,at the time. 
But should the Court conclude that by the terma of the statute, all are not made 
principals, and Uiere could be such a person as one guilty as accessary before thn 
fut of the crime created by thatstatuta; yet I aMl contend, nnder the cifennn 
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nUncM of this caw, by operation of the common law all are made prlncipaU, 
In support of this posiUon, I shall first show, by the statute laws of Ohio, 

' where the prisoner wm upon the day the offence was -committed. There is no 
punishment affixed to the crime of being accessary to the commission of this 
o£knce. I know it was contended by the gentleman who preceded me, that the 
laws of Ohio punished the offender, and there he should be tried and punished, 
in the county of Brown and State 6f Ohio. Sir, I hold in my hand, and now 
prefent to the gentleman, the revised code of the laws of Ohio, and challenge the 
gentleman to point me to the statute that punishes the offence of aiding ur as- 
eiflting a slave to escape from his master, in the State of Kentucky. No such 
statute is within the lids of this book. None such exists. Then, sir, to speak 
of punishing the prisoner in Ohio, where he was, at the same time he contrived 
eet in motion, and had this crime committed through his instrumentality, is worse 
than useless. There b no statute punishing the offence. He could not, then 
be punished. If he is released f^om this prosecution, he goes free and unpunish 
ed, although he has been the prime mover, the instigator, and cause of a griev- 
ous wrong to one of the ciUisens of Kentucky — although he has trodden beneath 
his feet, and set at defiance her laws, in the property of one of her citizens, 
yet he goes unpunished. 

But I shall attempt to show you there is no such laches in the law. The law 
does not thus permit the guilty to go unpunished. In Foster, 349, it is held, 
''The offender must be present at the perpetration of the offence, otherwise he 
can be no more than accessary, except in some special cases founded in necessUy, 
and political justice. I mean that justice which is due to the publick, "ne maU' 

facia rtmanet impunita,^ In what cases is it that Foster says it is not abso- 
lutely necessary that the offender should be present, yet the law will make him 
a principal, and punish him although not present. It is in those cases, when 
otherwise the offender would go unpunished. And in illustration of the text 
upon the same page, he gives us some cases to explain his meaning. "If A had 
prepared poison and delivered it to D to be administered to B as a medicine, and 
D accordingly, in absence of A, had administered it, not knowing it was poison, 
and B died of it; A would have been a principal in the murder, upon the 
pHnciple of necessity^ for otherwise A must have gone unpunished, if not made 
a principal,** Here we find it expressly recognized, that whenever by making 
the offender an accessary, he would go unpunished, the law '*ex neceasitatii" 
by its own operation makes him a principal, that the guilty may meet with his 
reward. The same principle is recognized in Chitty's Criminal law, page 129. 
It will be found that the Judges in the United States had also acted upon and 
carried out this principle of *'' Necessity,** 2 Massachusetts' reports, page 16, 
it was held by Parker Justice, in the opinion there rendered: he observed, "The 
point on which the Court refused cognizance of the Pirates case, in 3 Institutes: 
was that the admiralty having Jurisdiction of the offence, there was no danger 
that the guilty would escape punishment. In the case at the bar, on the contrary 
jf the criminal is discharged he can be convicted no -where" And in that case he 
maintained the jurisdiction of the Court, and the criminal was punished, al- 
though not personally present at the commission of ithe offence. Sir, that is the 
ioctrine of the common law;-~that it is so recognized in their elementary writer 
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and that it is carried oat by the Jadgea in England, in the adjaged eaaes that 
are handed down to ui, we cannot for a moment doubt Upon what other prin- 
ciple did the Court in the county of Middlesei maintain jurisdiction in the caee 
of .Johnston, the Irish Circuit Judge, reported in 7, vol. East, page 68. 'In that 
caee Johnston had never been out of Ireland, and by letter or agent he procured 
the libel, to be published in Cobbet*s weekly newspaper in London, yet the ju« 
risdiction was maintained, and the Irish Judge was tried and punished in Lon« 
don, yet he had never been out of Ireland. Under what principle was it that 
Menton, residing in the Island of Antigua, reported in 1 vol. Espinas, 62 page, 
was tried in London for an offence committed by him, through the instrumental 
ity of agents, although the prisoner was never out of the Island of Antigual 
And yet was he ably defended, for Erskine and Garrow appeared in lui 
defence, and raised the question of venue, and plead to the jurisdiction of the 
Court. Yet the Court retained jurisdiction. Upon what principle was it that 
Girdwood was tried in Middlesex, for an offence committed in Middlesex; when 
he, Girdwood, at the time of its commission was in another county, as reported 
in 1 Tol. Leach, page 142? Upon the principle that they, in each of those 
eases were made principals in the offence, and upon no other principle could 
they have there been tried. Upon what ground were they principals! Upon no 
other ground than that given to us by Foster and Chitty. The principle of ne- 
etisity* Make them an accessary before the fact and they would go unpunish 
ed. And why? because by the common law the accessary before the fact could 
hot be punished until after the conviction of the principal. In all those cases 
the principals could not be punished because they were innocent agents, who 
were used to effect the object, and conviction could not be had ; and the contri- 
ver, the instigator, the accessary before the fact, would go unpunished, unless by 
the operation of the law they were made principak. 

Apply this principle to the case now under consideration; make t|ie prisoner 
at the bar an accessary before the fact, and he goes unpunished, for two reasons. 
—First, the guilty or innocent agent that ho employed to do this act, is not 
knbwn; hence his conviction cannot be had, neither can bis name be known so 
at to charge the prisoner as accessary to his guilt, (his conviction or apprehen- 
don being rendered unnecessary by the statute of Kentucky.) • 2d, Make him 
an accessary, and the statute of Kentucky requires him to be tried in the county 
where he feloniously contrived and procured the commission of the offence. 
Now, in the county of Brown and State of Ohio, where the prisoner contrived 
and procured the commission of the offence, there is no punishment for his cri- 
minal contrivance, or for the offence of being accessary to the commission of th« 
crime, and hence he, the prisoner, must go unpunished. For those reasons, and 
that the guilty might not go unpunished, by operation of law the prisoner ta 
made a principal in the offence. 

Then if I have established to the satisfaction of the Court, that the offence 
haa been committed within the county of Mason, and that the prisoner is ren- 
dered %. principal m that offence, either by the terms of the statute creating the 
oflfenee, or by the operation of law, ex ntcesHtate^ to promote the ends of public 
Jostici, it will require no effort to show the Court that the jurisdiction attached 
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to try the ofifender in the county where the oflcnce waa committud, and that the 
Tenne was properly laid in the county of Mason. 

That the venue should be laid in the county where the ofience is actually com- 
mitted, when the party is a principal, and not in the county where the party ae» 
taally is at the time he commits the offence, is proved by every authority that 
has been read, either by the prosecution or those in defence; and Hale, Hawkins, 
Foster, and Chitty, have all been read to prove this principle, but each party 
making a different application of the same principle. Hence, the cases that 
h^ve been cited to prove this principle, come from both parties, and cannot be 
controverted. It is sustained and illustrated by cases too much in point, and too 
■trong to be easily shaken. Such for instance, as when a party fires a gun from 
the land, and the shot takes effect and kills one on a vessel at sea, the venue 
■hould be laid in the Admiralty Court, for there the jurisdiction attaches; as also 
if one at sea fires a gun and the shot takes effect and kills a man on the land, in 
one of the counties of England, the venue should be laid in the county where 
the death occured, for there the jurisdiction attaches; as also if one being in Ire- 
land, by means of an innocent agent, administers poison to a man in one of the 
counties of England, and the man dies, the venue should be laid in the counl^ 
of England where the man died; for there the jurisdiction attaches to try the of- 
fence: as also, if one being in Scotland wites a liliel, and sends it to London, and 
procures it there to be published, the venue should be laid in Middlesex; for there 
the jurisdiction attaches to try the offender. 

How then are the gentlemen in defence to escape the conclusion — the prisoner 
at the bar is either d^ principal in the offence, or an accesaary befoae the fact, 
to the commission of the offence. Which is he] Is he an accessary? That 
presupposes a principal. Then, loho is the principal? Is not an accessary before 
the fact, by the terms of the statute made a principal? If gentlemen answer, 
no, and contend that under this statute there can be offenders as accessary before 
the fact, distinct from the principals — then, I ask them, if by the operation of 
law, the {Accessary, under the circumstances of this case, is not made a principal 
in the offence; otherwise, I ask them, how can the prisoner at the bar, admitted 
to be an accessary to the crime, be punished? Would he not go entirely unpu- 
nished, if considered an accessary, and not a principal? 

The gentlemen cannot escape; they will have to run counter to the authori- 
ties, as laid down by the elementary writsrs upon the common law of England, 
from the time of Matthew Hale down to the present, to serve their client. Either 
the common law of England is not the rule to guide us here, although it has 
been solemnly recognized and enacted as the law of this State by the legislatures 
of Kentucky and Virginia, the State from which we sprung — or else the princi- 
ples for which we have contended are the law of the land, and must control this case. 
But the gentlemen contend that the cases on which we rely, as sustaining the 
elementary principals, as contained in Chitty and 'Foster, are post-revolutionary 
cases, and of course are not authority here. I admit, that a portion of the caseb 
we have read, are such as described by the gentlemen; some of them are anti-re- 
volutionary. But were they all such as the gentlemen designate, yet would I 
contend that the highest tribunal in our State, the Court of Appeals quote them, 
•lid glT« them ts tnthoritj illustrative of the principles of the common law. I 
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refer them to the 4th volume of Dana^s Reports, pages 1 1 & 364, in which the 
Court has quoted a host of these cases, as illustrative of the principles of the 
•common law. But, were the principles as given to us by the elementary writeri, 
«ach authors as Hale, Foster, and Ghitty, unsupported by a single case by way of 
reference, their names would be a warranty to us, that the principles which they 
have given us, are the true principles of the common law, founded upon thi 
-common sense of mankind, and tested by the experience of ages— and they 
'Would not the less be regarded, because of the want of cases to sustain them. 

But we have been told by the gentlemen who opened this debate on the part 
^f the prisoner, that they cared not, what might be the authorities adduced from 
the elementary writers upon the common law of England; they cared not in 
what numbers we multiplied them, showing the right of the Court to take jniis- 
•diction of this case,— with them it would weigh nothing. And why! Becamt 
they contend that this case has already been decided, and the action of the Su- 
preme Court of the United States has already been had upon this qoeetioii, 
when directly presented to them, and they poiot us to the case of Aaron Burr, 
in iffhich chief Justice Marshall himself presided; when they contend, that that 
illustrious Judge has decided the question against us in this prosecution. I am 
free to admit, that the authority of that name bears great weight with me; that 
when he has brought his clear and discriminating mind, to the illustration of any 
principle, he has lefl for those who follow him, nothing, save to admire the jost> 
ness of his perceptions, the demonstrative certainty of his conclusions, and the 
overpowering march of his mind. — But I contend that the reliance that the gen- 
tlemen have placed upon that case, will not sustain them in the hour they wilt 
most need. First, I contend that the question that is here raised, was not de- 
cided in that case. But if it was, I contend that the authority of that case 
should not weigh here, because the laws that are in force here, and must control 
in this trial, were not in force and had no weight in the trial of Aaron Burr. It 
will be recollected by the Court, that the trial of Aaron Burr was for high trea- 
son against the United States, under the Constitution of the United States and 
the Acts of Congress. Let it be remembered by the Court also, that Congress 
had never recognized or adopted the common law of England, and that the 
United States as a Federal Government, had no common law. Then the law 
nnder which we rely for the conviction of this prisoner, the common law, and 
the doctrine of constructive presence that is taught by the common law, and 
which we have arrayed against the prisoner in this case, was not recognized as 
the rule of action, or the law, by that Court that tried Aaron Burr. Hence, I 
say that the case is not one, even if thp principle was decided in that case, which 
would be analogous to the one now under consideration, and would not be autho* 
rity to govern the Court in this cause. The Couit will discern, by referring to 
the 1st vol. Burr's Trial, p. 647, that it is there expressly stated in argument as 
a feet not debateable, that the United States, as a federal government, had no 
common law. This point, although one upon which that case ultimately turned, 
was not disputed by the opposite counsel; and although not expressly decided 
by the Court, was tacitly admitted. Thus then, the rampart of defence which 
tha genUemen with such confidence raised, and behind which they entranchad 
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tliMiiMlvM with such apparent hope of safety — crumbles at the first touch, and 
wiOnot bear the most cursory examination. 

Bat it has been urged, that under the indictment which has been found by the 
Grand Jury, one containing a general limit, charging the prisoner with the com- 
miasioiyof the offence generally, in the words in which in which it has been 
created by the statute, that the prisoner cannot be convicted; although the Cour^ 
may believe that the prisoner, either by the statute or by operation of law, is 
made ^principal. For they contend that the nature of the proof against th» 
prisoner, being accessorial, the indictment should have truly alleged the fact 
■• it transpired, and as it is pioved, although by the operation of law he may 
thereby be made a principal, and made guilty of the offence. Yet they contend 
that the indictment should have stated the facts as proved; a consultation of au- 
thorities will set at rest this . 1 vol. East. 124, 127, *'As all accomplices in trea^ 
■on, are principals, as much as those who do the act, there is nothing to remark 
of difference bellween them in respect of the indictment.*' 

lit Hale, 23S, "Though the receiver of a traitor, knowing it, be a principal 
traitor, and shall not be said to be an accessary, yet the indictment must be spe- 
cial of the receipt, and not general that he did the thing; which may be other- 
wise, in case of one that is a procurer, counsellor, or consenter." 

Ist Hale, 238, **Indictment of receipt must be special, otherwise in case of pro- 
corer, or counsellor." 

Thus it will be seen, that in treason the accessary before the fact, who by opera- 
tion of law is made a principal, may be convicted under an indictment charging 
him generally with the commission of the offence. The case is in point, it is 
believed. But the ingenious gentlemen who have opened this defence, have con- 
tended, and it will no doubt be urged with great effect by the talented gentleman 
who is to follow me, that even isdmitting the common law doctrine of construc- 
the presence, and admitting that the common law if enforced, would by operation 
of law make the prisoner a principal in this crime, and thus attach the jurisdic- 
tion to try the offence, to the Court that now has the same under consideration, 

^yet do they contend that Kentucky, when she adopted the common law, only 

adopted so much thereof as was not in opposition to the laws of Kentucky, and 
aa was not repugnant to the Constitntion and the pure institutions of our coon- 
try. They farther contend, that the adoption of the principles for which we 
contend, would be at war with the principles of oor government, and at war 
with the principles of state rights as recognized by the resolutions of Kentucky 
in 1798. To this we reply, that the principles for which we contend, are not 
new; they are as old as the principles of the common law, and have stood the 
test of **8cratiny of talents and of time." They are not novel in this coontij, 
for they have been recognizedlfrom one extreme of the continent to the other. 
We find Justices Parker and Sedgewick enforcing them in Massachusetts, and 
we find Livingston incorporating them into the code of Louisiana; and that too, 
to an extent greater than they have been pressed in the prosecution of this caso 
against the prisoner at the bar. They are not at war with the institutions of oat 
common country; or why do we see the sons of the puritans in Massachuaetta, 
^hat free and happy people in whoae bosoms the torch of liberty first blazed ai4 
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burned,' enforcing: them; or why do we see the chivalry of the South adopting 
them, prompted by Livingston, than whom a purer patriot never lived, and wboee 
varied acquirements, exalted talents and stupendous legal attainments, have shed 
a lustre upon the American bar. They cannot be at war with the institutions of 
our country nor with our principles of stale rights, because of the twneficent fA- 
fects "their adoption will produce upon the well l>eing of our confederated repub- 
lic. Turn this prisoner loose and let him go at large, averring the participatiflB 
that he has had in this transaction, and yet from the impotency of our laws Id 
him go unpunished, and who shall say what will be the effects that it will pro- 
duce! Will it not embolden the confederates of this prisoner, who already htnf v 
upon our Northern border like a dark and threatening thunder-cloud, aurcbargod 
with an element which bodes more of evil to us than the whirlwind*8 fuiy, or thi 
clectric-shock. — Will it not embolden them to greater daring and to darker deeds! 
8ir, it will require no soothsayer to foretell in what it will ultimately eud. It will 
end in that catastrophe, to which Vattel in his Law of Nations, says all commti- 
nitics in which such principles do not prevail, tend — *'in bloodshed, anarcby* md 
rum." 

Sir, can it be expected, will it be permitted, that the abolitionists may ever cob 
us, and that Kentuckians will ever bear, when there is no law to protect and no 
law to punish? Is there no fear that they may bear until there is no virtue in 
forbearance! This is not the picture of a heated imagination. Every mail — nay, 
every wind that comes to us, brings us the evidence of our danger, and our help- 
lessness. Even now I had placed in my hands, by a gentleman, the Warsaw 
Gazette, a paper published in a little village a few counties below us, containing 
an account of the detection of a conspiracy of the abolitionists of Ohio» to iqb 
them of their slaves in that neighborhood, (here Mr. Payne read the paragrapli 
from the Warsaw Gazette.) 80 it will he seen that stern, undoubted facts prem 
themselves home upon us, as to the truth of the evil that exists, and which it Is 
to be hoped, the adoption of the principles for which we contend, Qiay tend tp 
avert. Let it be known, by the determinalion of this case, that those who aid 
and assist our slaves to escape from us in Kentucky, either by themselye^ or 
m^ents, are amenable to our laws, and may be punished here, in the county whern 
ihe offence is committed. Will it not deter persons from the commission of the 
«riroe, — will it not give security and permanency to our property, and will it not* 
far more than all else, terld to lessen the danger that exists, of that fearful qoIU- 
sion that must take place between two hostile parties arrayed against each other, 
4he one impelled onward by bigoted fanaticispi, the other smarting undei ft j^nae 
of infamy and of wrong, committed by the first, upon his rights and upon his 
property! If the enforcing of the principles of the common law, as we have 
contended for them, will tend to lessen the danger. of such a catastrophe, then the 
«dioption of them by the legislatures of Kentucky and Virginia was not at wv 
.with the institutions of our country, nor with the best interests of society. 

I thank the Court for its kind attention, conscious at the jsame time that the 
lights of the prisoner at the bar will he protected, the Constitution and ,law8 of 
«UF State will be enforced, and the honor of our State, and the well being and 
happiness of Society, so far as the same is involved in this case, will be qafii in 
its Jiands. Without recapitulation I will rest the arguments 
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SpiECH OF Jo^N Chambers. 

JoBH Cbambibi raid his tttention wai well nigh worn oat — h« could tlM 
•ympathize with the Court, whose patience had been so severely tried. No man 
could sit and listen for five successive days to discussion, however able and inter* 
eating, without being oppressed in mind as well as body-^he knew it by experi- 
ence. He would therefore, in regard for the Court, be as brief as his duty to his 
client would permit He knew the Court was anxious that all should be heard ; 
he knew the Court would do justice if the ** Heavens fell" He had listened to 
the speeches of four counsel for the prosecution, which he had never done before : 
it wa* permitted by the Court, and he was truly glad. They had treated the 
ease with gravity; and he thought its nature,of all others, required the most serious 
deliberation. The question involved, was important to Kentucky, to Ohio — to 
the Union. Abolitionists, he could speak of but with disgust ; he knew they were 
fanatics, and a deluded set of men : though their convictions might be honest, 
they were all led estray. The prosecutors had said Kentucky was gallant and 
chivalrous, that her sons would rush to the border strife with alacrity, determined 
to defend their rights or die. He admitted itj but thought the remarks ill-timed 
and uncalled for. He and the Court knew well the chivalry of Kentucky; they 
had watched her almost from her infancy; their blood had been cooled down by 
age, and they could rightly deliberate on the consequences of war and border 
■trife; they knew that no small thing could drive Kentucky to it. She had her 
government from such men as never lived before, and mayhap never would again, 
and he hoped her chivalry would not endanger it gratuitously. If war must 
come, he prayed to God she would act on the defensive. Kentucky should first 
admonish them to stay their unholy hand ; she should not threaten, bat tell them 
all she asked was a fulfilment of the Federal contract — an obedience to the laws 
of God. He knew they were deluded, and should be told so. If not deluded, 
they were knaves. There are men found in this unholy business, destroying 
the fairest government on earth, some sworn to support it ; if patriotism eoald 
not bind them to their oath, religion should ; they have contracted it through 
their representatives, and if not bound thus, they should be by morality. He 
said they were all brothers of the same confederation, and so should act. The 
peculiar features of the government should tell them to stop. Let her not fall 
as other republics had faHen, when the laughter peal of exulting monarch* 
was the requiem that sang them to rest. But how long before civil war shall 
cornel If he were permited to judge from the tone of the gentlemen prosecatori, 
[ " he would say, not long; the scene would soon commence. Sach, however, waa 
not his deliberate conviction. If come it must, he trusted in God he woald first 
be in his grave; he would rather leave the world than be a witness to the strife. 
The people of Ohio are our brothers, their blood has commingled with our own: 
can a few fanatics drive us to the fight 1 Those who talk so vauntingly of war, 
he thought had not felt its pleasures; the attorney for the commonwealth, who 
had spoken of it so often and loudly, would go to battle with his wonted chivalry; 
he knew his blows would bedirected with the rest. A government that prated'bf 
its chiraliy, and sought a warfare when it could be avoided, was onstable,,' Bn4 

10 
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its fall sooner or later certain. He acted in other capacitiee when this questioD 
was agitated ; had seen excitement in other places, and like the prosecuton, had 
acted indiscreetly. Free states thought we boasted of our ohivalry but to intiini- 
date them, to drive them from their purposes. The present case had created 
UDsual excitement ; paragraph after paragraph was elicited from the presses oa 
either side of the Ohio : it had even entered into the spirit of the eiec i i o ns. 
Mahan was demanded of the Governor of Ohio as a fugitive from justice, he was 
charged with having committed a crime within the county of Mason-— a (act 
now conceded by all to be untrue. Here was fraud. [Mr. C. here read to the 
Court the section of the Constitution of the U. S. regulating the demand lawr] 
It was conceded by all, that he did not flee from this state : then how cane he 
here? The Constitution does not recognize the right of one state to extend hir 
jurisdiction over the limits of another state; no man could say it did. Fugitives 
from justice were otherwise piivided for by the demand law. The priaoner is 
here in fraud of the Constitution of the United States: who is goilty of 
that fraud? Not Mahan — not Ohio, — it was brought about by the misconceptioo 
of the Grand Jury; it was a mistake which men not acquainted with law might 
easily have fallen into. But Mahan ia here. The opinion is now rife in Ohio 
that if he was not punished by the laws of the land he would be subjected to 
summary justice. He would here on behalf the prisoner, acknowledge the cour- 
tesy of the officers in whose hands he had been committed — they acted aa Ken- 
tuckians should and ho hoped would ever act He would asssure the citizens of 
Ohio that this was not the country of mobs and blackguards. 'Twas hie boast 
that the supremacy of the laws had never been interrupted. Kentuckiana would 
not wantonly oppress a man who was unable to help himself. The priaoner 
himself was convinced of this; he had been treated kindly. There were a daas of 
beings who prowled about with the slaves for whiskey, bread, and meat, &c^ and 
rendered them uneasy and excited them to insurrection-^^they were debased be- 
low the character ef men — they deserved no man's kindness— they were a 
nuisance to society. He knew Mahan if acquitted could go his wsy in pctoc^-* 
he was safe from all but blackguards. No true Kentuckian but would treat him 
kindly — he trusted he said nothing but met a hearty response in all who 
heard him. 

He was astonished at the numerous authorities the gentlemen had introdoesd 
to prove a legal and constitutional right to try him; — he was perhaps bound in 
courtesy to notice some of them. The crime he was charged with was odious 
and calculated to alarm the people. The odium of the crime, the alarm of the 
public mind could not influence him when he knew he was acting in hia prafoih 
slonal duty. It would subject him to great mortification, if he conkf lor a mo- 
ment believe the court would not act also, irrespective of the public mind. He 
nopu9))v puQ AiuSip )88jS \\%m asso aqi pe)B9Ji peq ^jnoo oq^ Motn[ o% pnojd wnk 
sa much as any Court could have done, and he was delighted to know that Mahan 
appreciated it. The prisoner hae great faith in Kentncky. He was advocated and 
defended by Kentucky couusel — was tried by a Kentucky Judge and Jury. U 
was true, . Ohio had her representative here, but he was not here by the proenia- 
l(»9nt of the prisoner. He £»H as did his counsel, that idle declamationa anA 
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reading nevirspapers of the luusl exciting nature, mere questions of abstract news, 
were not creditable to the administration of justice. The prisoner was not to be 
thus burthened with the fault of others; he was ashamed that the prosecution 
would resort to this: the prisoner was as much entitled to protection from the 
commonwealth as from him, and therefore they should not oppress him unneces- 
sarily. The prosecution have insisted that the jury should be the judge of 
the law and the facts — and had almost threatened the judge if he wrested it from 
the jury; they expressed great confidence in the jury as well as the court. He 
also could trust them. He would like to see the Virginia blood of the court 
aroused — he knew he was regardless of menaces. He could aUo trust to the 
jury, for, with a single exception he had known them from childho<x). He was 
astonished and alarmed at the independence of the prosecutors who had dared to 
advise the judge to his safest course. Did they mistrust the learning of the court; 
they protested not : — they conjured up too many alarming topics, too many scare- 
crows as he knew the termination would prove. 

The evidence is insufficient to sustain the indictment, because it charges the 
prisoner with the commission of a crime within the bbumis of the county of Ma- 
son. There is no evidence tending to show he had ever been here. This court 
can have no jurisdiction over a man that was never in the state. The gentlemen 
have sought to place him in the hands of the jury, that they might convict him 
by constructive presence; he knew of no such absurdity in the law. Though the 
statute of 1830, creating this offence had not specified upon its face, who should 
be principal and who accessary, yet the common law had so defined them in it. 
We have many statutes creating offences, without specifying the degrees of guilt: 
it is left to the common law. Will the gentlemen deny there are accetisarics to 
murder? 

But gentlemen urge that as the evidence has gone to ihe jury, it could not be 
withdrawn from the court, however illegal. Suppose, prosecutors had produced 
evidence that prisoner had stolen a horse, would they deny the right of the judge 
to instruct the jury to disregard it 1 Evidence having found its way to the jury, 
through the neglect of counsel, could always be withdrawn by the judge it' illegal. 
The court would scout at any, other idea, for he knew his duty too woil, 7'he 
codrt was the organ of the law; it had ever been $h), both in criminal and civil 
cases; however geutieiHen may draw the distinction, be hoped it would be so 
here. It was not only the power of the court to give the law, but it waa bis 
duty, 

Saturday morning. Mr. Chambers resumed. He would hustca to di«!pose of 
the preliminary discussion; he wished to progress with the legal groundrs the pros- 
ecution had spurned with so much ingenuity. State rights was a political name, 
he had never seen it enter into a legal tribunal before. He was tio uuliifier, he 
held no such doctrine: when it was a question as to the sovereign power of a 
state, he was then a state rights man: each state withiii its own Hmits is sovereign 
and cannot be infringed i)y another. It is a fundamental principel of political 
law, and is self evident to all. Kentucky has no jurisdiction in Ohio, though 
the citizens offend our law. Our courts have so frequently decided. He thought 
if the counsel for the prosecution stood in his place, they wuuld have the same 
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•pinion u himielf, bat they were inflaenced by deliberate conviction. The gen- 
tlemen called to their aid the National Law,- it was foreign to the aubject : the 
constitution of the United States /superseded it, and regulated our actions in its 
•tead. It had settled the obligations of states; they were not like nations influ- 
enced by the national law. It would be belter to let the guilty escape than travel 
without the pale of the constitution. He was astonished at the use the prosecution 
had made of the demand Isw; they had dif^torted it from its intended operation; he 
onderstood it differently. The constitution of the United States provided the de» 
mand law, and the legislation of the respective states, could not alter, enlarge, 
or abridge it. 

Blackstone vtras read by Mr. Chambers, to explain the difference between 
principal and accessary. They were defined that the accused might know how 
to defend himself. The venue was a matter of substance; if the prisoner was 
unacquainted with the venue, how could he properly defend himself 1 Though 
the statute of 1830 admits of principal and accessary because not specified upon 
its face to the contrary, yet this court cannot enquire into the degree of the pris- 
oner's guilt; there was no crime proved to have been committed by the prisoner 
within the jurisdiction of Kentucky. The counsel wish to bring him here by 
constructive presence, because of the chain extending from Kentucky to Canada, 
of which the prisoner is a link. Mr. Rock was the only witness that proved that 
fact; hence he thought the chain was not rightly connected. The false preten- 
ces made use of to obtain the confessions of the prisoner, the keeping of the 
money which he was not entitled to — acting as the tool and catspaw of another, 
convinced him that he was an interested witness. But what does his evidence 
amount tol That fifteen negroes had passed through the prisoner's hands within 
a month — that two of them belonged to Greathouse. It matters not what num- 
ber passed through, there was no obligation upon prisoner to seize them and send 
them back. The statute of Ohio read so sneering \y by Mr. Payne, showed that she 
Acknowledged and respected our rights. When that statute passed, matters had 
not gone so far. Ohio, he trusted, would hereafter provide an exemplary punish- 
ment. The evidence did not prove a connection that would make the prisoner 
guilty here; his confession amounted to nothing more than that *'a colored friend 
cent him all he could; and that there was a line of friends who paid their passage 
to Canada;" this is all that aided the imagination of Greathouse, in framing the 
terrible chain. There was no ground to believe the chain was formed at the in- 
stigation of the prisoner. Admit the honesty of Mr. Rockf that he did not filch, 
from his neighbor, that he was not the catspaw and tool of another man-^give his 
evidence the fullest credence, and there is nothing that will sustain the indictment 
The lex loci should alone operate on the prisoner; the friends^ be they where 
they may. tiiough guilty and concerned alike, do not make him amenable to any 
law but his own. Take it for granted, that the Maysville barber was in concert 
with the prisoner— 4hat he was bound by the prisoner to send all the slavea he 
could to Ohio; he b not guilty by the common law. The constitution also meets 
the defence at* every point to which they have turned : it provides that in all 
criminal prosecutions, the accused shall be tried in that atate where the crime 
^eemmitted, by an impartial jury of the vicinage, and shall be informed of the 
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ture of the charge* The prisoner is not in the state where he eommitted the of- 
fence, where witnesses who knew most of all others about his transactions, can 
be confronted by him. 

It is conceded Mahan never had been Kentucky, yet they bring him here bj 
constructive presence. He could not commit an ofience without being here 
against our laws, so as to give us jurisdiction, yet he is to be construed from on* 
•pot to another, to suit the prosecution. The defence have urged that a trial 
■bould be where the crime was consummated. Was the crime consummated in 
Kentucky? In the case put by the defence, of a man shooting from the oppo- 
site side of the Ohio river, and killing a man in Kentucky; the ofience he ad- 
mitted was consummated in tbb state and jurisdiction was attached here. The 
case of the Irish libeller had been frequently alluded to by the prosecution, but 
he was astonished at the idea they intended to inculcate. The publication wa« 
the offence, not the writing; where the publication was made, there the ofiender 
was triable, though 100 miles distant This also applied to the poisoning case; 
they were as guilty as if they had actually printed the letter, or shovelled down 
the poison with their own hands; when the ofience was committed, then did the 
jurisdistion attach. Theie were some authorities he would trouble himself to ad- 
vert to: ist, Chitty, as read by the defence, was covered by his preceding grounds: 
the Constitution was the power to look to. Gentlemen had barped upon the 
doctrine of necessity and public good. This was the law of tyrants. Foster 
spoke of no necessity which could possibly arise here. Foster lived in the age 
of barbarism, and he never laid his hand upon his work without shuddering, but 
even his principles did not here apply. Gentlemen had wantonly attacked the 
Constitution; had asked what it would be worth? He answered more than the 
combined blood in their veins^more than their heads, more than the diadem of 
kings;. it was blasphemy to ask its worth — it had no price. Mr. M'Clung had 
argued the question with great ingenuity; his fiiilure was also great; he did not 
argue the guilt of the prisoner, but the possibility of our transgressing our laws 
without being actually present: he insisted he was here by construction of law^ 
he was not here again by the Constitution: he urged the application of the 
Irish libeller-^the case of poisoning — the West India case also, as reported in 
Espinasse is cited; the false returns even received in London; the crime was 
commenced, and consummated within the jurisdiction of the realm; the crime 
was committed in London, where false returns were received. Thence the juris- 
diction attached to London. Taylor's reports declared that the legislature could 
give no jurisdiction over a crime committed in another state, because of the Con- 
stitution of the United States. The opinion of Justice Sedgwick had been intro- 
duced, which overleaped the Constitution of the United States; but he would 
read a decision of the Supreme Court of New York, to answer as a teZ-q^. 

Saturday evening. Mr. Taylor said, he wished nothing but stern and un- 
compromising justice, and the protection of the citizens, and property of the cit- 
izens of the State of Kentucky. The citizens of Ohio claim the same protection^ 
the same rights, and were equally entitled to the same privileges. They thought 
their laws sufficient to govern their own eitizens, without the intervention of 
laws not their own. Suppose a citizen of Kentucky had offended the laws of 
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Ohio, in ft similar manner, would the gentleman conpede the juriikHe^on df 
Ohio! They were claiming more than they would allow; it was carrying the 
war into Africa. The same constructive evidence would take the Kentuckiah 
into Ohio. ' 

Taylor had disclaimed that our laws searched into the territory of Ohio; he 
thoQght the disclaimer was founded in chicanery and a technical subtlety: the 
ofibnce was charged against the prisoner, who h^d not been here for twenty 
years; he could not undcrstiind Buch a disclaimer. He (Taylor) had quoted the 
opinion of Tucker to prove that treason could he committed against a state, and 
supposed an armed force on the oppositite side of the Ohio river, battering down 
Maysville. This \i^as inapplicable, because they, being citizens of Ohio, owing no 
allegiance to Kentucky, could therefore commit no traitorous act: oar remedy 
in this case would be resort to arms. He had offered to the jury another sup^ 
positions case to excite prejudice. That any citizen of Ohio could excite our 
slaves to insurrection; that they could write over, and in the very mius of then* 
guilt, tatint us with being without out jurisdiction, and beyond the reach of oar 
law; he answered they were punishable only by a resort to arrns, in the event of 
a refusal on the part of Ohio to deliver them up to justice. He (Taylor) had 
quoted Yattel to prove that Governor Marcy was justifiable in surrendering the 
jBambers. They were discharged under writ of habeas corpus, by the coarts of 
1?7ew ^'oik, who decided that Governor Marcy had no right to deliver them up; 
4hat it was the sole fight of the President of the United States, on whom the de- 
mand should be made. War had been alluded to by that gentleman, he had 
spoken of it lightly: it is probable that if war diJ come, that gentleman himself 
would be a combatant; he knew he had relations in Ohio, and they might be the 
■'first he would meet in a deadly conflict. He beggrd gentlemen to cease using 
•each language, it was a great incentive to Kentuckians to seek such a strife aa 
^heir remedy: he hoped they would use no provocations to bring it about pfema* 
turely. If it must come, he knew Kentucky would not prove recreant to her 
^st interests; for she had brave sons to defend them. The opinion of Chi^ 
Justice Marshall bad been frequently alluded to; he knew the court understood 
it, and he would not read it again, suffice it to say, that on every page of Mar« 
•shalPs opinions be had maintained the rijj^t of a trial by jnry of the vJcinagc, 
where the person of the criminal was guaranteed by the Constitution of the 
United States; he decided that there was a great difference between the commia- 
aion of a crime in person and by anorhor, that if an overt act had been proved, 
'the accuwd was only liable in the state where the act was committed. 

The Attorney for the Commonwealth had appealed to the passions of the by- 
standers, and said, "that he argued nothing for the settled principles of the law;** 
•these remarks however unfounded, were calculated to outrage the rights Of the 
•piisoner; no man should thus throw his influence to the jnry, it was unjustifiable 
it was wrong. He had read a Warsaw paper, developing a plot of the abolition- 
ists to run off the negroes in Boone county. For the character of the common- 
wealth attorney — for the fair name of Kentucky, he hoped those who would re- 
port this case would omit to notice this act of the gentleman; it was not credita- 
ble to Kentucky jnrispradenee; it was an appeal to Uie judge, who though learned 
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ill t|ie Iwh ^V^^ ^^ A mBU; t^ was tb«^ lot of humanity to «hudder at crime, il^ 
w«i| potpubje thfit its dMails might excite tbe passions of every man; none were- 
vdUioUt Um r«ach. The; Court had before alluded to the fevered State of the 
pabli9 mind ia a manner creditable to his head and heart. Marshall was de- 
noapGed by the newspapers in a high state of public excitement, as a conspirator 
miA Burr; his. opinions were now approved by incorporation in the jurisprud^ 
eno^ of American law; calumny has long since ceased to reach him. The Court 
is a mere mortal, and should not suffer himself to be thus appealed to. Mr. Payne 
l)a> declared that the prisoner sat there a felon, this was also wrong; it was as 
lad «i reading the Warsaw paper — it was a work of supererogation — ^it was in-. 
jorioos to the prisoner; and he was certain that such vehement declarations of th^ 
iniaoiier's guilt would not inerease the gentlemen's pleasant reflectiona. Mr« 
Piynv.liaa complained most bitterly .of being placed in a false positbn; that 
thoa8h:tttto!rney for the commonwealth, he had no right to conclude this argii« ' 
metit; it was a position he had often occupied when attorney for the common* 
wealth; it was a position that must occur in all descriptions of cases. He had 
UiQ aftrmative^ hence he bad the right to conclude the argument He said that 
if the evidence was tvithdrawn from the jury,, the Court would establish a dan<r 
giKMia precedent, and strike at the root of a trial by jury. He evidently distrusts 
e4 the Qeurt. He wished to place the prisoner in. the hands of the jury, to oper 
rate upon their feelingf, and convict the prisoner by illegal evidence. The Court 
had, a right- to explain the law; it was bis duty, and he hoped he would do it. 
If the- Court had no right to exclude evidence, all romance that found its way 
tq the jury would remain. Mr. Payne asked the (3ourt what attitude he would 
h^ plaoed in if the jury found contrary to his instructions, and he should rise op 
ta maintain it;: this was a threat to the Coort; he - was astonished the Cocut 
had permitted it; the gentleman's anxiety to convict the prisoher had led hln 
headlong into a eourse that he' would assuredly regret. Suppose the- prisoner 
was already eonvioted by the laws of Ohio, under the statute whioh Mr. Payne 
had read with auith apparent scorn, he could not plead a former conviction, be*. 
eanae this Court is not bound to know the tiansaction of the courts of Ohio, the 
Court here would not be bound ta regard it. The Court had uttered a seati- 
meat that did honor to the magnanimity and dignity of the bench opon which he 
sat. If he remain true to his country and to himself, he had no fears for the 
reeolt. 

When Mr. Chambers concluded, the Judge ?aid he would de- 
liver his written opinion on Monday morning. Until which time^ 
the Court adjourned. 

On Monday morning the Court delivered the following opinion, 
to wit: 

OPINION OF THE COURT. 

The deep interest which a crowded house for the last five days bespeaks/ has 
iiifliieiieed me to give the law according to the best of my judgment, in writing,^ 
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that it may not be reprMented or miaundentood. Perhtpt no qooftion WM ffftr 
mora ably diacaaaed in thia coart-hoaae, than the one now under conaideratito. 
An array of talent, a ^degree of eloquence, and a depth of reaearch, highly cre- 
ditable to the bar, have been displayed, and have aided me in coming to a con« 
elusion, whether just or unjust, this jury, my countrymen, and posterity maat de- 
termine. It is: that the prisoner haa not violated the law of Kentucky, unleaa 
"he aided and assisted the slave in making hla escape from the owner and poa- 
aesser her$t to another state or foreign country," pertonally. The crime must 
have been committed here, in Kentucky, to give this Court jurisdiction, Itiaaa 
stated in the indictment, and must be proved as stated. No after act will do. 
No aid and assistance given out of thia State, will do, unlesa he was near enoagh» 
at the time the escape was effected, to receive information personally, and ui 
in case of alarm, by previous arrangement. But if near enough, at the tune the 
eacape was effected here, to aid in case of alarm or danger, by igreement, h* 
might be said to aid and aanat the alave to escape from his master in Keataekj, 
to another state. 

I am not impugning the law in force ever since the reign of Edward YI., or 
the common law, that for murder, arton, poitomng, and other ye/am'et, commit- 
tad here, by one in another county, the offence may not be tried and poniahed 
here, and I shall, for the purpose of this opinion, treat adjoining sister atatatf 
precisely as I would adjoining counties in this State, without vaj parade i^ltamt' 
ing to prove their independence and sovereignty, except for the purpose* meiH 
tioned in the Constitution. Am I deciding against any of the common law eon- 
atructions upon statutes concerning principal and accettary? What ia an ac* 
eetsary?^ Much haa been said in argument, and it may not be amiss to anawer, 
that some statutea use the word accettary singly, without any other deseriptioB 
of the offence. Others have the words abetment, procurement, helping, main- 
taining, and counselling, or aiders, abettors, procurers, and counsellors; 9om» 
atatutea deacribe offencea by the words command, counsel, hire. Another calla 
o&ndera procnrera or accessaries. One having used the worda comfort, aid, 
abet, assist or counsel, hire or command, immediately afler, in describing the 
same offence in another case, uses the worda counsel, hire, or command only. 
One statute calls them counsellors or contriven of felonies; and many othew 
oae the words counsellors, aiders, and abettors. From the different modes 6f ex* 
pression, all plainly descriptive of the same offences, I think one may safely con- 
clude, says Mr. Justice Foster, that in the construction of statutes, which oust 
clergy in the case of accomplicea, we are not to be governed by the bare aonnd, 
but by the true legal import of the words; arid, also, that every person who 
comes within the description of these statutes, various as they are in point of 
expression, is, in the judgment of the legislature, an accessary before the fact^ 

Sir Edward Coke says, that the accessary after the fact, is one who receivea tk 
felon knowingly, and conceals his offence, and aids him that he be not known 
Yet, one who received stolen goods, known to be stolen, from one that had stolen 
them, was not adjudged a felon, an accessary, unless he also received the thie^ 
before our statute of 19th Dec., 1801. 

What shall I make of this in the opinion I am about to rendert Why 
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8o much laid about principal and accessary in argument? and such earnestnesa 
displayed in endeavoring to prove that all persons engaged in contributing to the 
estab^shment of a chain of posts, or houses of refuge, from this post to Canada, 
for giving aid and assistance to slaves, and for the employment of agents here 
lo facilitate their escape from their masters, come within the statute under con* 
sideration, and could be tried and punished heie, although they never had been 
within four hundred miles of our border? It was because they were principak . 
or accessaries. It was at all events meeting the question in a proper spirit: and 
I thank the gentldman for their boldness, for it has produced the most earnest en* 
quiry with me; yet the result is the same that I before expressed, that the person 
aidittg and assisting a slave to escape from his master or owner, to another state 
or foreign country, must he personally herct or near enough to receive intbrma* 
tion personally, and afford personal aid and eissistance in case of alarm or dan* ■ 
ger. But if an accessary ^ all admit that he must be tried where he became ac- 
cessary. 

All this doctrine, though it may be applicable to slavesteaiingj cannot, in th« 
judgment of the Court, be worthy of further consideration in this case. No sta* 
tote was ever made, or ever will be made, to prevent persons from aiding and 
assisting property to escape, and therefore we can receive no light from the Bri* 
tish courts on the subject of aiding and assisting slaves to escape. For notwitfa'> 
standing we feel proud of our character as slaveholders, from the humanity and 
kindness with which we treat our slaves, we nevertheless aflmit we claim and 
hold them as property, as goods and chattels. 

In slave stealing, or any other kind of larceny, the thief as well as the actes- 
sary, is moved and seduced by the love of gain. Can we say this of all whost 
mistaken zeal has induced them to give their money and means to establish a 
chain of posts or houses of refuge, from Kentucky to Canada — to send out pn>» 
claimers to infuse their doctrines along our frontier — or agents to give informal 
tion of the ease with which slaves can make their way to Canada? Would wa 
not thereby include many of our best, though I conceivt deluded men, from 
Massachusetts to Mississippi, whose zeal proves the sincerity with which they 
endeavor to sustain what they believe to be *'the holiest cause that tongue Di 
sword of mortal ever lost or gained'' — the freedom of all mankind? While I 
deprecate their course, and fear its consequences, I ara not willing to call then 
felons; but to attribute it to a higher and nobler motive than sordid gain. 

I come back to the statue. Have they aided and assisted slaves to escape from 
their masters here, by the dissemination of their principles and the conlributionA 
for the chain of posts for the protection of slaves, reaching from Kentucky t# 
Canada, of all or any slaves their agents may be able to secure or run away 
from their masters in Kentucky? Will the statute of Kentucky reach them? 
Are they subject to the criminal law m Kentucky, if never within five hundred 
miles of its borders? Would the Governor of Kentucky, a distinguished lawyer 
and statesman, who has worn the judicial robe of the highest qourt in the land^ 
with honor to himself and his country, have demanded the prisoner of the Qov* 
emor of Ohio, without the statement upon the records of our court, that th» 
prisoner committed the crime at Mason county, Kentucky— without being satia^ 

11 
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Aed that ht fled from Justice! And would the GoYeroor of Ohio without fucfii 
statement, have surrendered himi But this by the way; for if the prisoner com- 
mitted the crime, and is before us by force, or happened here by choiet, we have 
a right to try him. 

Gentlemen argue that, no matter where he lived, if he was one of the eonspi- 
lators, and did aid and assist even at the distance of four hundred miles from 
Kentucky— nay, if within the British dominions, and the comity of nations 
caused him to be surrendered — we have a right to try him. This, however, is 
not recognized as the law in this case. 

T|ie distinction between larceny or stealing of a slave, and aiding or assisting 
a slave to get away from his master in this state to another, merits further no- 
tii«. The first is influenced by the basest motives — the other through mistaken 
philanthropy. The persons engaged in the latter, address themselves to the pat' 
giant and prejudiees, ah! and reason too, of reasonable beings, by writings and 
by speeches, which however much we may deplore, we cannot punish, unless 
done within our jurisdiction. Has not the difference between slave stealing or 
larceny in general, and aiding and assisting slaves to get away from their own- 
ers, owing to their intelligence, reason and common sense, never produced doubts 
upon the minds of gentlemen, whether the law, so much relied upon, is applica- 
ble to this case? 

It is argued, that because judges tried and imprieoned juries for finding con- 
trary to their directions, in by-gone days — a practice condemned two hundred 
years before Blackstone wrote, as tyrannical and contrary to the laws of Eng- 
land — that I dare not now, upon the prisoner's request, signify my opinion of 
the law, without even touching the facts. I know, as Sir Matthew Hale well 
observes, it would be a most unhappy case for the judge himself, if the prisoner's 
hie depended upon bis directions: unhappily aUo for the prisoner, for if the 
judge's opinion must rule the verdict, the trial by jury would be useless. Yet, 
he adds, that in many instances, where contrary to evidence, the jury have found 
the prisoner guilty, their verdict has been mercifully set aside, and a new trial 
granted by the judge. The practice in both England and the United States im- 
poses upon the judge the duty of declaring the law upon request. It is his pecu- 
liar province to decide upon the admissibility of testimony as offered, if objected 
to— or to exclude it in part or in whole, after being heard by the jury. And be- 
cause the judge sometimes admits illegal testimony, which produces an effect 
prejudicial to the prisoner, he sets aside the verdict and grants a new trial. If 
be errs, it is in the direct discharge of judicial functions, and in nine cases out 
of ten, on mercy *s side. And though no bill of exceptions can avail anything, 
this jury very well know, and if they do not, I now tell them, that they are 
judges of the law and facts both, and may disregard this opinion if they chooae* 
Can this be interfering with the ancient mode of trial by juryl Does it not re- 
main sacred and inviolate? But in prosecutions for liheU — even for libels, the 
jury should have a right to determine the law and the facts, under the directioa 
of the court, as in other eases — yes, at in other cases; and the truth may be 
given in evidenc^. This produces the change in which we pride. The t&vtm 
jney be given in evidence, and the jury shall not only find gidl^ or fie< guiUjf^ 



Ofiifium of thi Court, 8t 

Ibnt shall fix tb« puoishment, by way of daizMgei or impri«onmeat, for the pabti- 
eation of falsehoods. This is what is meant by thtir right to determine the knr 
and facts, under the direction of the court, as in other cases. The othei^ section 
cited secures a speedy public trial by an impartial jury of the vicinage; and de- 
clares that no person shall be deprived of hia life, liberty, or property, unless by 
the judgment of his peers and the law of the land. 

I am among the last that would part with any one of these prmciplea, Thtf 
are as dear to me as the apple of the eye. But shall I sit here, and for fear of 
interfering with the right of trial by jury, refuse my advice when asked by the 
accused — when that advice upon the law can be given without touching the 
facial A stronger case to prove the propriety of saying what the law is, cannot 
be given, than the one mentioned in the argument. A crime is charged to hava 
been committed in Fleming— the trial by change of venue, takes place in Har- 
rison — and by mistake, the proof is not introduced that the crime was committed 
in Fleming. The judge, after spending weeks, felt himself bound to grant a new 
trial. Without venturing any opinion as to its correctness, I will say this — that 
if by mistake the grand jury should indict for a crime committed in Mason, and 
it should turn out, upon running the line accurately, that it was in another 
county, the jury would be bound to find the accused not guilty. Yet before the 
law could probably be understood by some juries, with as much common senst 
as the judge, though not raised lawyers, a cart load of books might be read, and 
time spent to investigate a point, that every judge could decide in a moment. 
And so of many other legal \ principles, which a man of constant reading, prac- 
tice, and experience, can decide and advise the jury upon, without meddling 
with facts and consuming time. Indeed it seems almost indispensible in the ad- 
ministration of justice, criminal as well as civil, saying, as I do in this case, '*If 
you find the act was not committed in Mason county, the law does not embrace 
the case." 

This jury know that I am a slaveholder. The greatest part of my property 
consists of slaves, and a part of it now running at large in Ohio, or aided by 
that people to get into Canada. Yet shall I not lose sight of myself, my own 
interest^ in deciding a great principle] **I do not love Cssar less, but I love 
Rome more." Gentlemen of the bar know that I am aware of the difference 
between the courts possessing oommon law jurisdiction, and the courts establish-, 
ed by Congress, which have not such jurisdiction. Can it be necessary for me 
to say more on that subjecti I have never referred to the decisions of that court 
for any other purpose than to prove that the accused had a right to be tried at the 
place where he is charged to have committed the crime; and that the principle 
was held so sacred, that even where Virginia constituted the place or district. 
Congress in its wisdom to sustain the principle, had ordered that twelve men 
should be summoned from the county in which the crime was charged, and 
twelve were summoned from Wood county. 

We have heard much of the fame of men as jurists, from the time of our 
great grandfather Coke to the present day. Allow me to say that the l&te Chief 
Justice Marshall was second to none of them. Hear what he said in concluding 
his opinion m the case so frequently raferrfd to at this bar — for hiM power tote^ 
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Ih« law ta tht jury was alio queationed: — «That thin eourt dart not oaarp power 
M most true. That this court does not shrink from its duty is not less true. No 
aian is desirous of placing himself in a disagreeahle situation. No man is de- 
•urooa of beeoming the peoutiar aubiect of calumny. No man, might he let the 
bitter eup pase from him without aelf-reproach, would drain it to the bottom. 
Butif he have no choice in the caae; if there be no alternative presented to him, 
but a dereliction of duty, or the opprobrium of those who are denominated the 
world, he merits the contempt as well as the indignation of his country, who 
can hesitate which to embrace. That gentlemen, in a case the most interesting, 
io the seal with which they advocate particular opinions, and under the convte* 
tion, in some measure produced by that aeal, should on each side, press their ar* 
guments too far, should be impatient at any deliberation in the court, and should 
auspect or fear the operation of motives to which alone they can ascribe that de- 
liberation, is perhaps, a frailty incident to human nature; but if any conduct on the 
part of the court could warrant a sentiment that it would deviate to the one side 
or the other, from the line presented by duty and by law, that conduct would be 
viewed by the judge with an eye of extreme severity, and would long be recol- 
lected with deep and serious regret." 

The result of the whole of my examination and deliberation, is a conviction, 
as complete as the mind of the court is capable of receiving on a complex sub- 
ject, that the motion must prevail to the extent I have stated. I cannot, perhaps 
rightfully exclude the whole testimony; but the balance of the motion reduced 
to writing, as commented upon in this opinion, contains the law — that is to say, 
in the absence of all evidence to prove that the offence charged was committed 
by the prisoner being personally present in the county of Mason, or near enough 
to receive information personally ^ and give aid and assistance in case of alarm 
or danger at the time the offence was commited, he is not legally subject to this 
prosecution; and that this court and jury have no jurisdiction of his case, if from 
the evidence they are satisfied the prisoner is a citizen of the state of Ohio, and 
had not been in the state of Kentucky until brought here by legal process to 
answer this prosecution, subject to the same modification of the one as given in 
words italicized above. 

The jury have now heard the opinion of the court on the law of the case. 
They will apply that law to the facts, if they choose, and will find a verdict of 
guilty or not guilty ^ as their own consciences may direct. 



Monday Evening, The attorney /or the Commonwealth asked the Court to 
give to the jury the five following instructions, to wit: 

1. That all who are guilty of the offence, created by this statute, are principals. 
By the terms of the statute, there can be no accessary before the fact 

2. That if there can be accessaries before the fact, under the statute enacting 
this offence, then if the jury should find from the evidence, that the prisoner 
at the bar was accessary before the fact, and that there was no punishment for the 
eifenca, if accessary, at the place and in the jurisdiction where the prisoner be- 
came accessary, before the fact; then by the operation of law the jurisdiction at- 
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tachet to this eourt, where the offence was committed, and the prisonpr may be 
tried in the county where the offence was committed. 

3. That if the jury believe that the prisoner at the bar, he being in the State of 
Ohio, by hie agenta and confidents, in the county of Mason, in the State of Ken* 
tacky, did aid and atsiet the ilave named in the indictment to escape from hie 
master's aenrice, into the State of Ohio, then the prisoner is guilty of the crime 
charged in the inillietment. 

4. That if the jury believe from the evidence, that the prisoner at the bar, he, 
the prisoner, being in the State of Ohio, did, by his confederates, in Mason eoun* 
ty, in Kentucky, aid and assist the slave charged in the indictment, to escape 
from his master's service to the State of Ohio; and that he, the prisoner at the 
bar, was near enough to receive personal information, and give aid and assistance 
in case of alarm and danger — then the prisoner is guilty of aiding and assis^ng 
said slave-to escape, and can be tried in Mason county. 

5. That the jurors are the triers of the law, and the fact, in criminal cases,* 
and have the right to determine both the law and the fact; and although the- 
court has a right to instruct the jury upon the law, it has not the right to control 
the jury in their verdict. . 

Whereupon the Court delivered the following opinion, overruling the instruc- 
tions, to wit: 

The first, second, third, fourth and fiflh motions of the attorney prosecuting, 
being read and handed to the prisoner's counsel, that he might determine whe- 
ther he desired an argument or not, the prosecuting attorney believing he was 
able to support them; i 

The Judge said he did not desire any further argument, and if they chose to 
hand them to him he would decide without. And being handed, he said that all 
the matter contained therein was argued and duly considered before he rendered 
the written opinion which he gave to the prosecuting attorney this morning, and 
was as fully decided upon in that opinion as the judge deemed it proper for him 
to decide. And consequenrly, the Ist, 2nd, 3rd, 4th and 5th motions as reduced 
to writing arc now overruled. 

The cause being submitted to the jury without argument, one of the jurors 
requested that the witness Perrigo should again be called, as the jury did not 
unanimously agree as to some of his testimony; whereupon Perrigo was called, 
and being interrogated by the Court, the jury retired to their room, and in a few. 
minutes returned with a verdict of "Not Guiltt." 

And the Court enquired of the attorney for the Commonwealth if we would^ 
proceed with the other indictment? He answered, t?iat being of a similar na-^, 
ture, he would enter a nolle prosequi. And thereupon the prisoner was dis- 
charged. 
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LETTER OF MR. MAHAN- 

\ Sardinia/ Brown County, Ohio, Nov. 29, 1838* 
BxAR Brotiisr SniTDXRLANo : — After an abgence of nearly ten weeki from 
my ** home and my country," I returned and joined the society of my &inily and 
friends on the 24th inst. 

Perhaps it may afford you some gratification to learn the particulars connected 
with this very extraordinary transaction. Of the two slaves for the abduction of 
whom I was indicted in the Mason Circuit Court, one, (Nelson,) I never saw^ 
nor did I know there wa^ such a human being in existence till I heard some time 
after that he had passed through Wilmington, a town forty miles north from my 
residence, and in the Canada direction. I have since ascertained that he waa 
never within four miles of my residence. The other slave, (John,) called at 
my tavern* in Sardinia, on the morning of the 21st day of June last, and con- 
tinued publicly, (not secreted or concealed,) in town through the day. He was 
at various stores and shops, and also at a temperance meeting in the evening, 
(same day.) He left for Canada without my aid, assistance or guidance. Un- 
til he came I had not known that there was such a man, or that William Great- 
house was numbered amongst mortals. I had, no agency of any possible sort in 
the escape of said slaves, or any other slaves, at ady lime before or since, nor 
had I any correspondence with any manner of person or persons, orally, or by 
letter, or agent, or otherwise, for the purpose of employing any agent to abduct 
slaves from Ky.; neither had I been in Mason county, nor any of the adjoining 
counties of Ky. for nearly twenty years. During that period I had not sent any ~ 
letter or newspaper of any description to any person or persons, transiently or 
permnaently resident in Ky., or any other slave-state; nor had I ever any agent 
in Ky. on any business whatever. Indeed, sir, there would have been as much 
propriety in indicting me for the escape of the Israelites out of Egypt, the burn- 
ing of London, the gunpowder plot, the conspiracy of Burr, or any violation of 
the law ever committed, as for aiding and assisting the slaves of Greathouse to 
''escape out of and beyond the State of Ky;" all that indigested batch of stories 
detailed by James Rock Perrigo to the contrary notwithstanding. Still I was 
indicted, and, in fraud of the constitution of our country and laws of the land, I 
was carried to a foreign jurisdiction, beyond the reach of my friends, imprisoned, 
fettered with irons, put on my trial, not befoie twelve of my peers in the vicinage 
of the supposed offence, but before twelve strangers in a strange country, men 
whom I knew not, tf whom I had not heard, with whom I had never been asso- 
ciated, in whose vicinage I had never been; three additional lawyers being pro- 
cured to assist the prosecuting attorney, hired by the people with money raised 
by donations and subscriptions, — a thing unheard of by the oldest lawyers in th« i 
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Wofterti cotintry. And then, forsooth, hecauae in the absence of til proof of 
g^uilt, I was acquitted and escaped with life and limbs, a certain Kentucky editor 
gives it out in broad terms, that the people of Ohio will perceive, that ** there is 
no disposition on the part of Kentucky to interfere with their rights or encroach 
on the sovereignty of their State !" Indeed, sir, I cannot but regard this as ad<« 
ding insult to injuiy. It appears to me, that the people of Ohio can perceive no 
such thing. 

It ought not to be concealed that Judge Reid, to his everlasting honor be it 
said, with all the coolness of a philosopher and the prudence of a christian, ad« 
ministered the law as " it is," and that the highest functionaries of Ky. looked, 
with burning indignation on the corruption, fraud and pegury, by which the most 
flagrant aggressions were made on the rights of a citizen of Ohio, 

The trial lasted six days; the greater part of which was taken up in arguing 
the question of jurisdiction. During the whole course of the trial, no attempt 
was made, either by direct proof, or argument, or inference, to show that I had 
ever been in Ky. at any time; but, on the contrary, it was admitted, on the part 
of the prosecution, that I never had been in Ky. Indeed, one of the counsel, on 
the part of the prosecution, did admit that I had not been at any time within five 
hundred miles of the extreme border of Ky.,. and from this point he commenced 
a train of ingenious sophisms, to prove that I might be, (not that I was,) 
guilty. 

I ought not to omit stating, that I received acts of hospitality and kindness 
from Kentuckians which cannot be forgotten, notwithstanding the mass of the 
people, in a very extraordinary manner, encouraged the prosecution, by raising 
the hue and cry of ^^mad dog,** by which my defence cost me ten times more than 
it otherwise might have done. Who is responsible for this 1 Responsibility 
rests some where. How will the people dispose of their responsibility 1 Will 
they divi.de it among themselves 1 Will they charge it on the grand jury that 
indicted me, or the prosecuting attorney that advised the finding;' or will they 
charge it on the individual, whose sin it was in "fraud of the law," to have me 
taken into the jurisdiction of his State, that he might with impunity commence a 
civil suit against me for damages, because his slaves used the legs which nature 
gave them ? Kentuckians have it in their power to do a noble deed by setting 
this matter right. Will they do it 1 Kentuckians have a right to investigate' this 
whole affair, and settle the question of responsibility amongst themselves, as their 
court has the question of jurisdiction. It is proper, the people expect it, truth and 
justice require, that I should make an exhibition of the truth with regard to things 
attempted to be proved against me. On the trial it was said' by Mr. Rock, alias 
PsRRioo, alias Rock Pkrrioo, that at my residence I told him there was a 
chain running across Ohio, by which slaves were forwarded to Canada. I never 
heard of such chain till it was spoken of on my trial. I am no link of such chain, 
and, although I am extensively acquainted with the sentiments and operations of 
aboHtiomsts, I do not believe there is or ever was such chain in Ohio. This 
same witness also stated, that I told him a "colored barber in Maysville sent me all 
he could." But I did not tell him a "colored barber" did send me any or **could** 
•end me any. That was the first time, according to my recollection, thut I ever 
iMerd whether thert wae any aneh being ■• a llaytTille barber. I iieter waa ia 



^ 



88 Letter of Mr, Mahari, 

Maysville till before my trial. I never held any correspondence with any penofl; 
either directly or indirectly in Maysvilie. 

I never had any acquaintance with any persons or persons resident in Mays- 
tille, tin after my abduction, except the Rey. John Collins and Richard Gollijis, 
Esq., and that acquaintance was formed in Ohio previous to their residence in 
Kentucky. This same James Rock Perrigo, under his oath on the trial stated, 
that I told him fifteen slaves had passed through my hands during the preceding 
month. Now, since the days of abolitionism, I am confident, (so far as I have 
any means of knowing) not more than four fugitive slaves have passed through 
Uie place of my residence, (Sardinia) and in all I have never seen more than 
■even or eight persons whom I suspected to be runaways. 

However much every good man desires slavery should have an end, and howev- 
er much abolitionists are willing to hazard and sacrifice for this oppressed, degra- 
ded and despised portion of our fellow-men, I am confident that few, if any, for 
▼arioui reasons, would invade the jurisdiction of another state, to give aid or 
encouragement to slaves to escape from their owners. But it ought not to be 
concealed, that a very great majority of noithern people, as well those that are 
not as those that are abolitionists, (however much human nature has been marred 
by sin) are not capable of violating the sympathies of their nature or the dictates 
of their common humanity, so far as to be able to drive from their doors the un- 
sheltered, unprotected stranger, or send away unfed, unclothed, unprovided for, 
the outcasts or wandering poor. 

On the second day of my imprisonment, Mr. Greathouse commenced a suit 
against me at common law, for damages ^1700, and in a few days he sent in 
tsrms of compromise, offering to send the witness, James Perrigo, out of the 
way, (as he was not recognized,) that he might not appear against me at court; 
and also, that I should be acquitted and delivered safely on my own side of the 
river, on condition that I would have deposited with his friend in Ohio, $1400, to 
be paid to him when I arrived safely at home. I declined such compromise, and 
afterwards he sent a proposition that he would take $1200! This, however, I 
refused, and consequently was put on my trial, — The civil suit is still pending. 
Mr. Greathouse, after I was acquitted from the criminal prosecution, proposed by 
my friend, to take $800. The suit will be tried in May next. 

Thus I have given you a brief sketch of the case from first to last, and you can 
make such disposition of it as you think proper. 

Yours, very sincerely, JOHN B. MAHAN. 

Rbv. L. Sunderland. 

O^Owing to the haste in which this pamphlet is issued, it is disfigured by 
many typographical errors. Mr. Vaughan's speech, particularly, has suffered 
greatly. We should be ashamed to notice all the errors by which il is marred; 
but they are for the most part such as affect the style, rather than the substance. 

03* We have thought proper to publish only four of the speeches delivered by 
counsel. These, it is thought, cover the whole cfround on which the case waa 
argued. The three other speeches are accordingly omitted, not from any disre- 
spect to the gentlemen who delivered them, or an undervaluation of their merits; 
but because it was deemed expedient to compress the pamphlet within as small a 
space as should consist with a faithful, report of everything of essential importance 
connected with the trial. 
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